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Claimant represented by the HONORABLE FREDERICK S. SPENCER, Attorney at Law,
Mountain Home, Arkansas.

Respondents represented by the HONORABLE ANDREW M. IVEY, Attorney at Law, Little
Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On February 12, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of this record as Commission Exhibit #1.  By agreement the

parties the issue of temporary total disability benefits is reserved. 

The testimony of John Robert Kinkade coupled with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION
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John Robert Kinkade, the claimant, with a date of birth of August 26, 1960, completed 

the 10th or 11th grade and later obtained his GED in 1982. While attending high school the

claimant had some auto mechanic training.  In approximately 2009, the claimant went through

the bronze training of Stihl, in Malvern, Arkansas, and is certified as a Stihl certified chainsaw

mechanic. 

The claimant commenced his employment with respondent-employer in July 2006, and

remains in the employment of same.  During the pertinent time period the claimant earned an

average weekly wage of $502.75, which consisted of an hourly wage rate of $11.00, plus

overtime.  

When the claimant commenced his employment with respondent-employer he started out

working in the store, assisting other employees and loading feed.  During the afore, the claimant

who is 5'10" tall, was lifting fifty-five pounds sacks of feed pretty much continual. The claimant

elaborated on his work duties and responsibilities in the employment of respondent-employer at

the time of his injury:

     I am their parts manager.  I do repair work for - - on the skill
chainsaws.  Occasionally, I help, you know, load vehicles. (T. 13-
14).

The claimant sustained a compensable injury to his left knee on June 18, 2010.  In explaining the 

mechanics of the afore, the testimony of the claimant reflects:

     The afternoon of the injury, we went out to our hay trailer, we
stack truck hay in the trailer.  And I went out to help a young man
load some hay.  I climbed up on some hay bales, and I was
sidestepping across the bales and throwing down some from the
top.  There was a gap in the bales that I didn’t see and I dropped - -
my right leg dropped down in it and I pinned my left leg behind my
right knee and it pinned me back against the bales where I couldn’t
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get out.  And the gentleman that I was helping climbed up into the
trailer and got me out of the bales and I went in and immediately
my left knee started swelling up.  And we have cold packs that we
keep around medicine; so, I put one on each side and it eased the
pain.  Approximately 4:30, 4:45 in the afternoon.  And then, I went
home and it had swelled up and the next morning, I couldn’t move
it.  I had to go to the doctor. (T. 14).

The claimant’s testimony reflects, regarding the point in time he first experienced symptoms 

following the accident:

     When I went to the emergency room the first day, they checked
my left knee, they asked me about my right one and I told them that
my left one was giving me the most pain and the right one had a
few twinges, but it wasn’t bad.  And then, approximately two to
three weeks after that, I starting having little problems.  When I
went to Dr. Moore - - 
(T. 14-15).

The claimant provided a detailed description of how both knees were traumatized in the June 18, 

2010, accident:

     When I was on the bales and I was sidestepping this way and
when I dropped down, I went down on this right side - - this one
went behind it and it pinned me back that was.

     And this one was stuck up in the bale kind of in this position
with this one behind it, and then, the boy - - like I say, I was leaned
back against the bales and I was trying to get out and couldn’t and
he reached up and pulled me forward and helped me get up out of
them. (T. 15).

The claimant explained that before being helped he was trying to get out of the bales with all of

his weight on both knees. During his April 12, 2012, deposition the claimant described the

mechanics of the June 18, 2010, accident and his resulting physical complaints growing out of

same. (CX #4, p. 45-48).  

The claimant denied having any problems with either knee before the accident.  Since the
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June 18, 2010, accident the claimant maintains that he has had trouble with both knees.  The

claimant added that presently the right knee is worse that the left, however initially following the

accident the left knee was worse.

The testimony of the claimant reflects that he sought treatment under the care of his

family healthcare provider, Virginia Hartness, APN, and was later referred by same to Dr.

Merwin Moore in Mountain Home.  On August 27, 2010, the claimant underwent meniscus

surgery on the left knee and was off work for a period of eight (8) weeks as a result of same.  The

claimant noted that Dr. Moore only examined and provided treatment for his left knee during

each of his visits.  The claimant offered that the reason Dr. Moore only provided treatment for

the left knee complaint was because the symptoms in it were worse.  The claimant asserts that he

mentioned to Dr. Moore a few times that he was having problems with the right knee and he

needed him to check it, however Dr. Moore would not.  

The claimant continued regarding the chronology of his medical treatment in connection

with the June 18, 2010, accident:

     I went for a final evaluation on my knee with Dr. Moore. 
Workman’s Comp or the insurance company sent a nurse there to
go over it with him of what he had found, and I explained to her
that I was having problems. 

*          *          *

     She was telling me that she had had a prior incident with the
same results.  She had injured one knee and it had caused problems
with her right knee. 

     We went in to Dr. Moore, he explained to her the treatments - -
and explained what was the treatment, gave her a final evaluation
on my knee that he had done everything that he could do to the left
one.  She asked him had he checked my right knee and he
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explained, “No” that he had not been authorized. (T. 18-19).

The claimant returned to work for respondent-employer.

The testimony of the claimant reflects that after receiving information regarding the lack

of authorization to furnish treatment of the right knee, he commenced his efforts contacting the

claims adjuster.  The claimant offered that he tried to call the adjuster six (6) or seven (7) times

but could not get her to return his telephone call or a response back from her.   The testimony of

the claimant reflects that it was at that point that he sought the services of an attorney and the

subsequent change of physician request.

The claimant denies having any problems with his right knee prior to the June 18, 2010,

left knee compensable injury.  During his April 12, 2 012, deposition, the claimant testified:

     The only thing that I can remember was, and I do not remember
the year or the date, I believe I had twisted my knee, one of them,
one of the two, and I went to doctor in Memphis, Dr. Lochemes, at
Memphis Orthopedic.
     And I do not remember which one it was, but he put a shot in
my knee that one time.  I had no further problem.  I don’t - - don’t
remember which knee. (CX #4, p. 52). 

The claimant testified that he first started having symptoms, in the form of light pains, in his

right knee approximately two (2) weeks after the June 18, 2010, accident.  During his April 12,

2012, deposition the claimant also testified regarding his recollection of the point in time of the

onset of symptoms in his right knee following the June 18, 2010, accident. (CX #4, p. 49-50).

The claimant requested and obtained a change of physician.  On September 30, 2011, Dr. Chris

Arnold was designated as the claimant’s treating physician.  The claimant’s testimony reflects

that he has been seen by Dr. Arnold on three (3) separate occasions.   

The claimant testified that his treatment under the care of Dr. Arnold has consisted of the
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removal of fluid from his right knee and cortisone injection, which lasted about ten (10) days to

two (2) weeks. The testimony of the claimant reflects that based on the treatment

recommendations of Dr. Arnold he is desirous of receiving further medical treatment in the form

of bilateral knee replacement surgery.  The claimant added regarding his desired medical

treatment in connection with the June 18, 2010, accident:

     I would like to get my knees back as good as they were before
the accident; as good as they can be gotten. (T. 20).   

The claimant testified that a recommendation of a total knee replacement has also been put forth

by Dr. Charles Pearce, the orthopedic surgeon selected by respondents.  The claimant

acknowledged that Dr. Pearce has expressed the opinion that the knee replacement is not related

to his work related injury.  

The claimant testified regarding the symptoms he is now experiencing, which he attributes

to the June 18, 2010, accident:

      Swelling in my right knee every day, and then, depending on the
way I walk on it, I have sharp pains that shoot through that right
knee.  It’s mainly on the right side of my knee above and below it. 

     And in the joint.  I still wear a knee brace, a metal - - it’s a metal
brace on that right knee. (T. 21). 

The testimony of the claimant reflects that he is never pain free with respect to the right knee,

noting that on a zero to 10 pain scale his is at an eight (8).  The claimant takes prescription

medication, Meloxicam, fifteen milligrams, once a day, as well as non-prescription over-the-

counter Tylenol.  On a bad day the claimant testified that he takes four (4) to six (6) Tylenol.  The

testimony of the claimant reflects that respondents are not paying for either the prescription

Meloxicam or the non-prescription Tylenol.  The claimant maintains that since his release
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following the surgery by Dr. Moore respondents have not paid for any medical treatment.

The claimant was seen by Dr. Pearce at the request of respondents.  The testimony of the

claimant reflects that he had one (1) visit with Dr. Pearce which was of “roughly twenty, twenty-

five minutes” duration.   The claimant was accompanied by his wife during the visit to Dr. Pearce. 

The claimant offered that during the afore, Dr. Pearce was actually present about fifteen minutes. 

As far as the mechanics of his examination by Dr. Pearce, the testimony of the claimant reflects:

     He looked at the X-rays.  He did an examination of my knees and
explained to me about what he felt - - it was, and then, sent me
home. (T. 23). 

The claimant testified that until he received Dr. Pearce’s report he did not think that he disagreed

with Dr. Arnold.

The claimant testified that at the time of the June 18, 2010, accident he was forty-nine (49)

years old, had never had any problems with his knees, and was continuing to work full time.  The

claimant testified that his wife, Wanda Kinkade, has observed the swelling in his knees when he

arrives home from work.  The claimant described the conditions of his knees when he gets home

after working all day:

     I have pain and swelling in my knees; usually, I have to use an
ice pack to bring the swelling down.  I’ll take, usually, a couple of
Tylenol.  That eases the pain up and I keep them elevated, but
they’ll swell up approximately, a quarter of the size bigger than they
normally are. 
(T. 24).

Dr. Moore assigned a 2% rating to the left knee on December 10, 2010.  The claimant

testified that he now weighs 218 pounds, after having gained ten to 20 pounds.  The testimony of

the claimant reflects that due to his knees he is unable to do the activities at home that he formerly
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did.  Regarding the afore, the claimant testified:

     I’m not able to climb ladders, I’m not able to really climb any
kind of high steps, cutting the yard is a job. (T. 26).

The claimant added that he has to take breaks due to the pain and swelling in his knees usually

after thirty or forty-five minutes of activities.  The testimony of the claimant reflects that pushing

himself beyond forty-five minutes will result in his right knee locking on him.  Additionally, the

claimant testified:

     And I’ll have pain shoot through that knee and it feels like
somebody sticks it with an ice pick or a sharp object. (T. 27).

During cross-examination, the claimant acknowledged that in addition to his job with

respondent-employer, in June 2010, he had a side job working for an auction company.  The

claimant’s job with the auction company involved him cranking cars and making sure to get them

in the building.  The claimant continued working for the auction company until March 29, 2012. 

The testimony of the claimant reflects that he was forced to quit the job with the auction company

because the area where the cars needed to be cranked and moved was a gravel parking lot with

large pebbles of gravel, and that walking on the gravel shifted everything on his knee too much. 

The claimant concedes that he continued working for the auction company, walking on the gravel,

after the June 18, 2010, left knee injury until March 29, 2012. 

The claimant is a motorcycle enthusiast who enjoys riding and working on motorcycles, to

included fabricating parts out of old steel.  In April 2012, the claimant owned two (2)

motorcycles, to include a Harley-Davidson Sportster that he purchased in 2011, and worked on

out of a small garage in his home.  The claimant testified that he no longer owns the motorcycles. 

The deposition of the claimant was obtained on April 12, 2012.  The claimant asserts that



9

at the time of the June 18, 2010, accident, the only injured body part that he concentrated on was

his left knee.  The claimant concedes that during his deposition he testified that he first noticed

pain in his right knee about a month after the June 18, 2010, accident.  Likewise, the claimant

acknowledged that it was not until April 21, 2011, that mention was made in his medical records

of problem with his right knee.   

The claimant’s testimony reflects that he has a long-standing history of arthritis that began

over fifteen (15) years ago.  The claimant acknowledged testifying during his deposition that his

arthritis was in his joints, primarily in his shoulder as well as his knees.  Further, the claimant

conceded on cross-examination that he was actually treating for arthritic problems taking Aleve

fairly often over the past fifteen (15) years.  

During re-direct examination, the claimant testified that despite what was reflected in the

doctor’s notes, over which he had no control, he did mention to the doctor his right knee problem

on numerous occasions when he went back for checkups.  The claimant maintains that he did not

know he had any arthritis problems in his knees, or have any symptoms in the knees whatsoever

before his June 18, 2010, accident.  The claimant explained that he no longer has the motorcycles

because of residuals from the injuries to his knee:

     It is.  I could not hold them up; so, rather than get hurt riding, I
chose to sell them. (T. 33). 

Wanda Kinkade, the claimant’s wife, was available to testify on behalf of the claimant. 

The parties stipulated that if called to testify, Mrs. Kinkade’s testimony would corroborate that of

the claimant.   Further, the parties stipulated the Mrs. Kinkade would testify that the claimant’s

knees are swollen and painful when he comes home from work.
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The claimant testified that he last saw Dr. Arnold in connection with the problems with his

knees in February 2012.  At the time of the last visit the claimant was informed that the

respondent-carrier had relayed that they would not pay for any further visits.  The claimant added,

regarding the afore:

     Yes, sir.  And that was on my - - because at that time, he was
looking more at my right knee than my left knee. (T. 37).

The medical in the record reflects that the claimant was seen at Midway Medical Clinic in

Cherokee Village on June 19, 2010, in connection with his left knee complaint.  The afore office

note reflects, in pertinent part:

Pt states fell between to hay bales and felt a “pop” C/O pain and
swelling in L knee. Warm to touch. 

*          *          *

ASSESSMENT:
PAIN, KNEE
SWELLING OF LIMB

knee strain: xray vicodin for pain . . . . (RX #1, p. 1-2). 

The claimant was again seen by Virginia Hartness, A.N.P., on July 1, 2010.  The office note

relative to the afore visit reflects, in pertinent part:

CHIEF COMPLAINT: Pt here for f/u left knee pain, states he hurt it
at work a week ago.  Pt. reports the pain is slowing improving,
continues to have some tenderness to his knee cap.
HPI - fell between bails and twisted the left knee, heard a pop on 6-
18-10 while at work at Tri county. pt has improved with treatment
on 6-19-10, but the knee continues to be painful.

*          *          *

ASSESSMENT
PAIN, KNEE
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*          *          *

left knee pain after injury to the knee- mri, continue knee
immobilizer, and set up with othopedist. . .   .   . (RX #1, p. 4). 

Pursuant to the above referral, on July 29, 2010, the claimant was seen by Dr. Merwin B.

Moore, a Mountain Home orthopedic surgeon.  The report relative to the afore visit reflects the

claimant’s chief complaint as “left knee”.  Following his examination, Dr. Moore’s impression of

the claimant’s left knee complaint was that of possible torn medial meniscus, for which an MRI

was ordered.  Dr. Moore also released the claimant to return to full duty on July 29, 2010. (RX #1,

p. 7-10).

On August 6, 2010, the claimant underwent an MRI of the left knee at Baxter Regional

Medical Imaging Center pursuant to the request of Dr. Moore.  The radiology report of the MRI

reflects, in pertinent part:

Impression:
1.   Moderate degenerative changes in the medial compartment of
the knee and in the patellofemoral joint.
2.   Probable complex horizontal tear of the posterior horn of the
medial meniscus extending around into the body.  This could just be
degenerative chronic changes, although I think there probably is
actually some degree of tear.

 3.   Decompressed Baker’s cyst posterior of the medial knee. 
4.   Borderline for a strain of the medial collateral ligament. 
(RX #1, p. 11-12). 

The medical reflects that the claimant was seen in follow-up by Dr. Moore on August 9,

2010.  The report relative to the afore visit reflects, in pertinent part:

Left Knee History: During the visit, results of MRI scan were
reviewed and discussed along with the treatment implications and
diagnostic implications.

*          *          *
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MRI - Left Knee: See report for full details.  Degenerative changes
are present in the following areas: medial compartment.  There is a
Medial Meniscal tear which appears acute, aside from the
degenerative changes. 

*          *          *

Plan Left Knee:
Recommended Knee Surgery:
      Arthroscopy with medial meniscectomy and debridement.  (RX
#1, p. 13-15; 16).

Dr. Moore also released the claimant to return to full duty on August 9, 2010.

The claimant underwent the above procedure under the care of Dr. Moore on August 27,

2010.  The operative note of the afore reflects, in pertinent part:

PREOPERATIVE: Medial joint line pain with medial meniscal tear.

POSTOPERATIVE:
1. Complex tear of the posterior horn of the medial meniscus.
2. Full thickness loss of the weightbearing surface of the lateral

weightbearing portion of the medial femoral condyle.
3. Patellofemoral joint arthritis, moderate plus.
4. Severe impingement of the ACL due to notch encroachment

from osteophytes.

PROCEDURES:
1. Arthroscopic debridement of the posterior horn of the

medial meniscus.
2. Debridement of the patellofemoral joint including the patella

and the femoral notch.
3. Arthroscopic notchplasty. (RX #1, p.18).

The medical in the record reflects that the claimant was seen in follow-up by Dr. Moore on

September 9, 2010.  During the afore visit the claimant was prescribed Mobic 7.5 mg.  The

claimant was also directed to return in three weeks, and released to light duty with restrictions of

no lifting or loading effective September 13, 2010. (CX #1, p. 2-3).  A work status slip issued in
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conjunction with the September 9, 2010, postoperative visit of the claimant to Dr. Moore is more

specific with respect to the claimant’s restrictions.  The afore also noted that the claimant was

scheduled to next see Dr. Moore on September 30, 2010. (CX #1, p. 4). A September 13, 2010,

work status slip regarding the claimant reflects the following handwritten notation: “patient called

9-13-10 & stated was having increased pain in the left knee – informed him Dr. Moore could see

him sooner than 9-30-10 if pain was that significant.” (CX #1, p. 5).  

The medical reflects that the claimant returned to Dr. Moore on September 30, 2010, in

follow-up to his left knee complaints and surgery.  The September 30, 2010, office note of the

claimant’s visit noted minimal swelling present at the surgical site.  The office note of the

September 30, 2010, visit concluded:

Plan Left Knee:
Return to office in 4 weeks.  Instructed to call the office, or return
sooner, if the problem gets worse or if there are an additional
concerns.

Medications Prescribed:

Mobic 15 mg, 1 tab po q day, Dispense #30, 1 Refill. . .  (CX #1, p.
7).

The claimant was seen in follow-up by Dr. Moore on October 28, 2010, relative to his left

knee.  The office note generated in connection with the afore visit reflects that there was no

significant tenderness, no swelling, and no ecchymosis observed with respect to the claimant’s left

knee.  The range of motion was also recorded as normal.  The claimant was released to full duty

effective October 28, 2010. (RX #1, p. 20-22).

The claimant was seen by Dr. Moore in follow-up on December 1, 2010.  The office note

generated in conjunction with the afore visit reflects, in pertinent part:
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OFFICE VISIT: The patient is status post arthroscopic
debridement of his medial meniscus, left knee.  He also had
significant arthritic changes of the patellofemoral joint and the
medial plateau.  The patient states that he has good and bad days. 
There are some days that he has more swelling than others. 
Otherwise he is functioning at a reasonable level.  He remains on
meloxicam. 

At this point, he has reached MMI.  Based on the partial loss of his
medial meniscus, the patient has a 2% impairment of the left knee. .  
 .    .    . This is lifelong and permanent.

As for his arthritic changes, I do not believe that these can be
attributed to his worker’s compensation injury.  These are chronic
changes more consistent with long-term wear and tear arthritis.  The
patient will most likely need anti-inflammatory medicines for an
extended period of time based on the inflammation from his
meniscal tear as well as his arthritic changes.  (RX #1,p. 23). 

The medical in the record reflects that the claimant was again seen by Dr. Moore on April 21,

2011, in follow-up.  The afore office note reflects, in pertinent part:

OFFICE VISIT: The patient continues to have some intermittent
left knee pain.  Meloxicam helps.  He figured out when he did not
take it that it really bothers him a lot more.  He is still having pain
in is (sic) right knee which I hoped would go away.  It all started
from having to shift his weight to the right side.  Overall he has said
it is maybe a little better with the Modic but again, his right knee
pain has never gone away.  At this point, I have already performed a
rating.  What I did not include was his permanent restrictions and
that is that he should not climb any ladders and he should not be
lifting over 20 to 25 pounds.  He is going to need anti-
inflammatories lifelong and he may very well need injections such
as Synvisc.  Again, his progression of arthritis will be slow and
further treatment for arthritis is surely going to be necessary in the
distant future.  As far as his right knee, again, if it does not
completely resolve, then I think we are going to have to go ahead
and work it up since it was clearly associated with him switching
his weight during the recovery from his left knee injury. (emphasis
added) (CX #1, p. 9). 

As reflected in the stipulations, a Change of Physician Order was filed in this claim on
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September 30, 2011, which designated Dr. Christopher A. Arnold, a Batesville orthopedic

physician, as the treating physician for the claimant.  The evidence reflects that the claimant was

seen by Dr. Arnold pursuant to the Change of Physician Order on November 10, 2011.  The

medical report growing out of the afore visit reflects, in pertinent part:

CHIEF COMPLAINT: Bilateral knee pain.

HISTORY: John is a very pleasant 51 year-old gentleman who had
a work injury to both knees.  He was loading some hay onto the top
of the truck on 6/18/10.  His right knee dropped behind the hay and
the left had a varus injury.  His left knee started swelling 10 minutes
later.  He saw the doctor the next morning, got an MRI and was
diagnosed with a meniscus tear and he underwent a left knee scope,
meniscectomy on 8/27/10.  He now has gone on to develop post-
traumatic arthritis.  He has been given a permanent restriction and
impairment rating.  He still struggles with the left knee pain.

His biggest problem today is his right knee.  This all started right
after the accident as well.  He never had it looked at.  The plan was
to take care of the left knee and then to address the right.  He
continues to have pain and swelling about the right knee.  He is
extremely frustrated.  He states that it hurts all the time. 

*          *          *

RIGHT LOWER EXTREMITY: It is not red or warm.  There is no
calf pain.  Quads are weak.  2+ effusion.  Valgus alignment.
Extension is -10.  Flexion is 120.  Tender lateral.  Varus/valgus are
stable. 3+ crepitus. 

LEFT KNEE: There is no redness, warmth, or calf pain.  Quads are
a little weak.  Trace effusion. Extension is -3. Flexion is 130.
Tender medial.  Ligamentous exam is stable.

*           *           *

IMPRESSION:
1.   Left knee pain after work related injury, arthroscopy.

PLAN: He has been given an impairment rating, functional capacity
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evaluation.  I would recommend continuing with the
recommendations as outlined by his orthopedic surgeon.  Someday
he is going to have this left knee addressed with arthroplasty.  In the
meantime, quad sets, glucosamine, good shoe wear.

2.   Right knee lateral arthrosis after work related injury.

PLAN: I told him that there is no way to know 1 ½ years after the
fact how much of the pain is from the accident versus aggravation
from the pre-existing arthrosis.  All I know is that he has bone on
bone laterally and he says that it has happened since his accident.  I
have discussed the options with him.  I would recommend
aspiration and injection to which he agrees.  I have discussed the
relative risks and benefits and under sterile technique, have
aspirated the right knee and removed approximately 40 ccs of
synovial fluid and injected it with 80 Methylprednisolone.  I would
recommend quad sets, glucosamine, good shoe wear.  I would like
to see how he does over the next month.  If he does well, we win.  If
he is not, the next step would be viscosupplementation, possibly an
unloader brace, possibly arthroplasty.  I would continue with the
current work restrictions for his right knee as he has outlined on his
left knee.  No lifting, pushing, pulling more than 25 pounds.  No
squatting, climbing, or kneeling.  He agrees with this plan.  He will
return to see us in a month or two and see how he is doing.  He will
come back in 1-2 months and if he is not better, we will try the gel
shots.  Ultimately, he is going to get his knee replaced.  He states
that he previously has been placed on Mobic but he had some side
effects from this.  I would recommend stopping this and following
up with his primary care physician. (RX #1, p. 24-26).

The claimant was seen in follow-up by Dr. Arnold on December 8, 2011.  The office note

relative to the afore reflects, in pertinent part:

HISTORY: He follow up today for recheck of both knees, mainly
his right knee.  I saw him last month and gave him a shot and it
actually helped for a couple of weeks, but the pain has recurred.  His
wife has noticed that it is getting more crooked.  He has had
increased pain about his right knee.  It is swollen.  He is frustrated. 
He states that his left knee is status quo.

PHYSICAL EXAMINATION: RIGHT KNEE: It is not red or
warm.  There is no calf pain.  Quads are weak.  2+ effusion.  Valgus
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alignment.  Extension is -5.  Flexion is 120.  Tender lateral. 
Lachman, pivot shift, varus/valgus are stable.  Inhibition sign is
positive.  

LEFT KNEE: There is no redness, warmth, or calf pain.  Quads are
weak.  Trace effusion.  Extension is 0.  Flexion is 130.  Tender
medial.  Slightly tender lateral.

IMPRESSION:
1.   Right knee lateral arthrosis, post-traumatic after work

related injury.

PLAN: Corticosteroid injection helped, but the pain has come back. 
I have discussed the options with John regarding continued
observation, viscosupplementation, bracing, versus arthroplasty. 
Ultimately, he is going to get an arthroplasty.  I think that the next
step would be an unloader brace and viscosupplementation.  I will
try and get him approved by Workmen’s Comp for this.  He will
come back once he is approved for the viscosupplementation and
for measurement of the brace.  Will need to get workmen’s
compensation approval before doing this.  In the meantime, I would
recommend quad sets, glucosamine, good shoe wear.  He will
continue his current work restrictions. 

2.   Left knee pain secondary to post-traumatic arthrosis.

PLAN: This is not as bad as the right.  Will continue to observe this. 
He agrees with this plan. (RX #1, p. 27).

The evidence reflects that the claimant was seen by Dr. Charles E. Pearce, a Little Rock

orthopedic surgeon on October 9, 2012.  The afore report, which is styled as an independent

medical evaluation, reflects, in pertinent part:

REASON FOR EVALUATION:
Bilateral knee pain following on-the-job injury that occurred on
06/18/2010.

I have been asked to evaluate Mr. Kinkade as it pertains to his knees
after an on-the-job injury as outlined above.  I have explained to he
and his wife that I will not be his treating physician.  I will be
making recommendations regarding causality and possible need for
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further treatment.  They indicate that they understand. 

HISTORY OF PRESENT ILLNESS:
Mr. Kinkade is a 52-year-old, six-year employee of Tri-County
Farm and Ranch Supply in Ash Flat, Arkansas, who, while gainfully
employed as the parts manager, injured his left knee on June 18,
2010.  He was standing on a stack of hay bales when his right leg
slipped between bales causing his left leg to fold beneath his right
leg in a figure-of-four fashion, sustaining what sounds like a varus
mechanism to his left knee.  Within 10 minutes or so, the left knee
swelled.  There were no stated complaints about the right knee at
the time of injury.  The very next day, the patient was evaluated at
the White River Health System, in particular, the Midway Medical
Clinic by Virginia Hartness, A.P.N., and was placed in a knee
immobilizer, on crutches, and given Vicodin for pain.  Radiograph
made the day of his evaluation, which was one day following his
injury, found “joint space narrowing and osteophyte spurring at the
patellofemoral compartment” also “mild osteophyte spurring at the
lateral tibial compartment.”  The patient was seen by Virginia
Hartness, A.P.N. in followup on July 1, 2010.  The patient said he
was slowly improving but had continued soreness about the
kneecap.  MRI was ordered.  He was continued in a knee
immobilizer and referred for orthopedic consultation. 

*          *          *

Currently, the patient complaints of severe sharp bilateral knee pain,
right worse than left.  The patient does have nocturnal pain.  He
feels that pain is worsening over time, despite work restrictions and
meloxicam, and a patellar tracking brace on the right.  Pain is 8 on
the pain scale rated by the patient.  

PHYSICAL EXAMINATION:
He is 5 feet 10 inches, 225 pounds.  The patient is observed
ambulating with a slight antalgic gait to the right, somewhat stiff-
legged.

Left Knee: Well-healed arthroscopic portals.  There is at most mild
valgus of the knee, but there is no pseudolaxity at 10 and 30 degrees
flexion.  The patient has difficulty with extending fully because of
pain in and around the patellofemoral joint.  Flexion is
approximately 100 degrees.  There is mild pain.  There is mild
swelling and effusion.  He has crepitation throughout range of
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motion.  There is generalized joint tenderness throughout.  He has
painless hip motion.  Calf and thigh are soft.  There is no gross
motor or sensory loss distally.

Right Knee: No angular deformity is noted.  He has generalized
tenderness about the lateral joint line and patellofemoral.  He has
crepitation throughout range of motion, which is 0 to about 120
degrees.  Painless hip motion.  No ligamentous laxity.  No AP
instability.  Calf and thigh are soft.  Gross neurovascular exam
distally intact. 

RADIOGRAPHS:
Radiographs of both knees made today show advanced
patellofemoral arthritis bilaterally, as outlined by Dr. Moore in his
operative note of August 27, 2010, and also seen in x-rays the day
after injury, June 19, 2010.  AP x-rays also show peripheral
osteophytes on the left with some medial compartment narrowing
and on the right, femoral condyle flattening and decreased joint
space, lateral compartment, consistent with arthritis.

IMPRESSION:
Ongoing bilateral knee pain due to underlying preexisting
degenerative joint disease.  This is stated within a degree of medical
certainty.  All findings at the time of arthroscopy by Dr. Moore
could be considered chronic in nature.  Description of medial
meniscal tear is that of degenerative tear.  Work injury at most was
an exacerbation of a chronic, underlying, preexisting problem.

RECOMMENDATION:
Answering questions asked of me:

1. Whether or not the claimant’s right knee complaints have a
casual relationship to the June 18, 2010, injury or is a
compensable consequence of the June 2010 injury.

Answer: No. Ongoing complaints are clearly degenerative in nature.

2. Whether the treatment recommended (that is arthroplasty) is
reasonably necessary in connection with the compensable
June 18, 2010, left knee injury.

Answer: Arthroplasty will eventually be indicated for this man for
both knees.  However, this is not because of his injury of June 18,
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2010, because it is a preexisting condition, as clearly seen on
radiographs made the day after injury and at the time of arthroscopic
surgery for this left knee approximately two months following his
injury.  
(RX #1, p. 28-30).

In addition to the claim for workers’ compensation benefits, the claimant, through his

attorney, challenge the constitutionality of the mechanic/apparatus of the administration of the

Arkansas Workers’ Compensation Act.  In furtherance of the afore, the claimant has submitted a

brief as well as a response from the office of the Attorney General of the State of Arkansas.  (CX

#2) (CX #3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include June 18, 

2010, when the clamant earned wages sufficient to entitle him to weekly compensation benefits of

$335.00/$252.00, for temporary total/permanent partial disability benefits. 

3. On June 18, 2010, the claimant sustained an accident within the course and scope 

of his employment with resulted in an injury to his left knee.  The June 18, 2010, compensable

accident resulted in either an aggravation of the preexisting right knee condition or a compensable

consequence injury to the claimant’s right knee.

4. The respondents shall pay all reasonable hospital and medical expenses arising out 

of the injury to the claimant’s right knee, which was either an aggravation of the preexisting
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condition in the right knee or a compensable consequence of the claimant’s compensable left knee

injury.

5. The treatment recommended by Dr. Christopher A. Arnold, the claimant’s treating 

physician, is reasonably necessary in connection with the treatment of the claimant’s compensable

left knee injury and right knee injury.

6. The respondents have controverted the compensability of the claimant’s right knee 

injury in its entirety and further medical treatment in connection with the claimant’s bilateral knee

injury.   

7. The issue of the claimant’s entitlement to indemnity benefits, either temporary total

or permanent partial disability, is expressly reserved.

8.  The claimant has failed to prove by a preponderance of the evidence that the 

Arkansas Workers’ Compensation Commission and the mechanism by which it enforces the

provisions of the Arkansas Workers’ Compensation laws are unconstitutional.

CONCLUSIONS

The compensability of the claimant’s June 18, 2010, injury to his left knee is not disputed.  

The respondents accepted the claimant’s left knee injury as compensable and paid corresponding

temporary total, medical, and a 2% permanent physical impairment in connection with same.  The

claimant maintains that as a result of the June 18, 2010, work-related accident he sustained an

injury to the right knee as well as the left knee, in the form of either an aggravation of the

preexisting condition in the right knee or as a compensable consequence of the compensable left

knee injury.  Respondents deny the compensability of the claimant’s right knee complaints.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to worker’s compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

Compensability

In workers’ compensation law, an employer takes the employee as he finds him, and 

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  Additionally, the

aggravation of a pre-existing non-compensable condition by a compensable injury is itself

compensable. Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1991).  An aggravation is a

new injury resulting from an independent incident, and, must meet the definition of a

compensable injury in order to establish compensability for the aggravation. Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Farmland Ins. Co. v. Dubois, 54 Ark. App. 141,

923 S.W.2d 883 (1996).

The compensability of the claimant’s June 18, 2010, left knee injury is not disputed. 

Accordingly, the June 18, 2010, left knee injury has met the requirements of Ark Code Ann. §11-

9-102 (4)(A) (i) (Repl. 2002), with respect to a specific incident accidental injury. The claimant’s

compensable left knee injury resulted in surgery and a residual 2% permanent physical

impairment to the left lower extremity.  

The claimant maintains that as a result of the June 18, 2010, accident, in addition to his

left knee injury, he has sustained a compensable event/episode involving the right knee in the

form of either an injury, an aggravation of the pre-existing condition, or a compensable

consequence.  If an injury is compensable, then every natural consequence of that injury is also

compensable.  Martin Charcoal, Inc., v. Britt, 102 Ark. App. 252, 284 S.W.3d 91 (2008).  The
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basic test is whether there is a casual connection between the two episodes. Jeter v. B.R. McGinty

Mechanical, 62 Ark. App. 63, 968 S.W.2d 645 (1998).

The evidence preponderates that the claimant suffered from arthritis prior to the June 18,

2010, compensable accident.  Following the June 18, 2010, the claimant’s most pronounced

symptoms and complaints centered on his left knee.  According, it was the left knee of the

claimant on which medical treatment was focused.  The evidence discloses that within two to

three weeks following the June 18, 2010, accident the claimant experienced symptoms in his right

knee.  It is noteworthy that following his initial contact with medical personnel in connection with

treatment of his left knee complaint, the claimant was provided an brace for his left knee.  The

claimant was referred by his primary care provider, who on June 19, 2010,  prescribed the brace

for the left knee injury, to Dr. Moore, a Mountain Home orthopedic surgeon.  

While the initial notes and reports of Dr. Moore, the Mountain Home orthopedic surgeon,

did not specifically record the claimant’s right knee complaints, the subsequent office note of

April 21, 2011, observed that the claimant was “still having pain in his right knee”, which Dr.

Moore had hoped would go away.  The wording of the afore April 21, 2011, note is evident that

the right knee pain complaint was in existence and conveyed to Dr. Moore prior to April 21, 2011,

and is corroborative of the claimant’s testimony.  Dr. Moore recited a causal connection between

the claimant’s left knee compensable injury and the right knee complaint in his April 21, 2011,

office note, which concluded:

As far as his right knee, again, if it does not completely resolve,
then I think we are going to have to go ahead and work it up since it
was clearly associated with him switching his weight during the
recovery from his left knee injury. (CX #1, p.9).
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While observing that the claimant’s arthritic changes were not attributable to his June 18, 2010,

workers’ compensation injury because they were “chronic changes more consistent with long-term

wear and tear arthritis”, Dr. Moore also relayed in the April 21, 2011, office note, “his progression

of arthritis will be slow and further treatment for arthritis is surely going to be necessary in the

distant future”. (RX #1, p. 23) (CX #1, p. 9).

The claimant came under the care of Dr. Christopher Arnold, a Batesville orthopedic

surgeon, as a result of a Change of Physician Order, and was initially seen by same on November

10, 2011.  The claimant’s chief complaint at the time he came under the care and treatment of Dr.

Arnold was that of bilateral knee pain.  Dr. Arnold noted that the claimant has developed post-

traumatic arthritis, as a result of the injury and subsequent surgery for the meniscus tear in the left

knee.  Dr. Arnold candidly relayed that there was no way to know one and one-half (1 ½) years

after the fact how much of the claimant’s right knee pain was from the June 18, 2010, accident

versus the aggravation of the pre-existing arthritis. 

The claimant was evaluated by Dr. Charles Pearce, a Little Rock orthopedic surgeon, in

connection with his bilateral knee pain.  In his October 9, 2012, report of the afore evaluation, Dr.

Pearce’s impression was that the claimant’s ongoing bilateral knee pain was due to underlying

preexisting degenerative joint disease. 

The credible evidence in this record reflects the claimant sustained a compensable accident

injury on June 18, 2010, resulting in the left knee injury.  The evidence further preponderates that

within two to three weeks of the apparent left knee injury, the claimant begin experiencing

symptoms in his right knee, though not as severe as those in the left knee.  The claimant suffered

from arthritis prior to the June 18, 2010, accident, however the same did not adversely impact his
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ability to perform his job duties.  Dr. Moore, the claimant’s initial treating orthopedic physician,

in addition to establishing a causal nexus between the claimant’s left knee injury and treatment

measures – the application of the left knee brace and the claimant’s shift in weight to the right side

following the left knee surgery – also noted the progression of the arthritis.  Dr. Arnold noted the

development of post-traumatic arthritis from the left knee surgery.  

It is undisputed that the claimant suffered from pre-existing arthritis prior to the June 18,

2010, compensable accident.  There is no showing of disability or incapacity to work as a result of

the pre-existing arthritis prior to the June 18, 2010, compensable accident.  Further, there is not a

dispute regarding the mechanics of the claimant’s June 18, 2010, accident, to include the

involvement of both lower extremities.  The evidence preponderates that the claimant suffered

either an aggravation of his pre-existing arthritis in the right knee at the time of the June 18, 2010,

accident or that the resulting right knee complaint and need for medical treatment is a

compensable consequence of the June 18, 2010, compensable left knee injury. Williams v. L & W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).  

The claimant is not required to show that the aggravation of a preexisting condition is the

major cause of the need for treatment when the employee is seeking medical benefits and

temporary total disability. Saline Memorial Hospital v. Smith, 2013 Ark. App. 29; Williams,

supra.  The evidence preponderates that the present recommended course of medical treatment is

reasonably necessary in connection with the treatment of the claimant’s compensable bilateral

knee injury.  Respondents have controverted the compensability of the claimant’s right knee

injury and the claimant entitlement to further medical treatment in connection with compensable

bilateral knee injury of June 18, 2010.  



26

Constitutional Issue

Statutes enacted by the legislature are presumed Constitutional, and the burden of proving 

otherwise is placed on the party challenging the legislative enactment.  Golden v. Westark

Community College, 333 Ark. 41, 47, 969 S.W.2d 154, 157 (1998).  All doubts are resolved in

favor of a statutes’s constitutionality. Id.  969 S.W.2d at 157.  The issue of the constitutionality

of the Arkansas Workers’ Compensation Act as well as the mechanism for its application and

implementation has been previously addressed by the Arkansas Workers’ Compensation

Commission and the appellate courts of Arkansas.  The same has not been found to be a violation

of due process rights of the Constitutions of the United States or the State of Arkansas.  Stutzman

v. Baxter Healthcare Corp.,99 Ark. App. 19, 256 S.W.3d 524 (2007); Long v. Wal-Mart Stores,

Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).

AWARD

The respondents are herein ordered and directed to pay appropriate compensation in 

connection with the claimant’s right knee injury, which was either an aggravation of his

preexisting condition or a compensable consequence of the June 18, 2010, compensable left knee

injury. 

The respondents are further ordered and directed to pay all reasonably necessary medical,

nursing, and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s compensable bilateral knee injury, as recommended by the authorized treating

physician, Dr. Christopher A. Arnold, pursuant to Ark. Code Ann. §11-9-508 (a) (Repl . 2002).

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 
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While the respondents have controverted the compensability of the claimant’s right knee

injury growing out of the June 18, 2010, accident, since indemnity benefits are not awarded at

this time, pursuant to Ark Code Ann. §11-9-715, attorney fees are not appropriate or awarded at

this time.

IT IS SO ORDERED. 

_____________________________________________
ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE   


