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STATEMENT OF THE CASE

On September 19, 2013, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on June 17, 2013.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment of the fourth at the hearing, and the additional of another stipulation, they are

the following five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on August 9, 2012, when

Claimant sustained a compensable injury to his right foot.

3. Respondents accepted the injury as compensable and have paid some

medical and temporary total disability benefits pursuant thereto.

4. Claimant’s average weekly wage of $822.21 entitles him to compensation

rates of $548.00/$411.00.

5. Claimant reached maximum medical improvement and the end of his healing

period on September 12, 2013.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

After an amendment of the second and third issues at the hearing, the following were

litigated:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant is entitled to additional temporary total disability benefits

from September 25, 2012 to December 4, 2012, from March 27, 2013 to

June 18, 2013, and from August 1, 2013 to September 12, 2013.

3. Whether Claimant is entitled to a controverted attorney’s fee on all indemnity

benefits involved in this case, including those already paid by Respondents.

All other issues have been reserved.

Contentions

As amended, the respective contentions of the parties read:
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Claimant:

1. Claimant contends that he is entitled to continued medical care as directed

by Samuel Meredith, M.D., at Respondents’ cost, which was unilaterally

terminated by them without just cause on April 18, 2013, for an alleged

independent intervening cause.

2. Claimant contends he is entitled to maximum temporary total disability

benefits for the period from on or about September 25, 2012 to on or about

December 4, 2012, because during this period he was in his healing period

and unable to perform light duty work allegedly being offered by the

employer.  He could not perform this work because he had a broken foot that

needed surgery, and the physician approved to perform the surgery was in

West Memphis, Arkansas.  This necessitated Claimant’s leaving Little Rock,

where his employer wanted him to stay to do alleged light duty work.  But it

was not light duty work because it required him to weld and climb stairs.

Claimant is also entitled to recover temporary total disability benefits from

March 27, 2013 to June 18, 2013 and from August 1, 2013 to September 12,

2013.

3. Claimant requests attorney’s fees because Respondents have controverted

the claim, requiring him to retain an attorney to obtain medical expense

benefits and temporary total disability benefits.  Respondents either failed to

pay or delayed payment of benefits, requiring attorney action.
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Respondents:

1. Respondents contend that the claimant injured his right foot.

2. The claim was accepted.

3. The claimant was released to light duty, and the employer had light duty

available.

4. Upon his return to work, the claimant was drug tested and tested positive.

5. Claimant was not allowed to return to work due to the positive drug screen.

6. Claimant is not entitled to temporary total disability benefits.

7. Medical treatment was suspended after a medical report indicated that the

claimant had been dancing and partying, which affected his foot.

8. Medical treatment has been reinstated.

9. Claimant is not entitled to a controverted attorney’s fee on indemnity benefits

that have already been paid under this claim because such benefits were not

controverted.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. The issue of whether Claimant is entitled to additional medical treatment is

not ripe; for that reason, it will not be addressed but instead be considered

reserved.

4. Claimant has not proven his entitlement to additional temporary total

disability benefits from September 26, 2012, to December 4, 2012 because

the evidence preponderates that Ark. Code Ann. § 11-9-526 (Repl. 2012)

bars such benefits during this period.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to additional temporary total disability benefits on September 25, 2012; from

March 27, 2013 to June 18, 2013; and from August 1, 2013 to September

12, 2013.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2012) on all temporary total disability benefits awarded herein, along with the

temporary total disability benefits Respondents already paid from June 19,

2013 to July 30, 2013.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Joann Wilkins, the adjustor for this

claim.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case are Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 116 numbered pages thereafter; Claimant’s Exhibit 2,
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non-medical exhibits, consisting of two index pages and 22 numbered pages thereafter;

Joint Exhibit 1, a spreadsheet showing the temporary total disability benefits that have

been paid to Claimant, consisting of one page; and Joint Exhibit 2, a note from Dr. Samuel

Meredith placing Claimant at maximum medical improvement as of September 12, 2013,

consisting of one page.

Testimony.  Under questioning by his counsel, Claimant stated that he is 53 years

old and a high school graduate.  He also has some specialty training in welding and

cooking.  His testimony was that he has been an iron worker for about 35 years, with the

last 10 combined with welding.  In July or August of 2012, he went to work for Respondent

Group Steel Erectors, Inc. (“Group Steel”).  The company was involved in the construction

of a seven-story building in Little Rock.  Claimant was working as a welder there.

On August 9, 2012, he was injured on the job.  He related:  “Well, I was welding, and

I was moving my ladder.  While I was toting my ladder, I stepped on some decking, which

was stacked up.  It slid.  I sprung [sic] my ankle and my foot snapped.”  He reported the

injury to his foreman, and was taken to Concentra.  An x-ray reflected that he had a

fracture of his fifth metatarsal.  He was given pain medication and placed in a temporary

case until the swelling subsided.  According to Claimant, he is a diabetic.  He had this

condition at the time of his injury.

Claimant stated that he was not supposed to bear any weight on his right foot.  But

he wanted to continue working, and he returned to the job site the next day.  At first, he

welded x-braces that were near to the ground.  But once he was finished with this task, the

only thing left for him to do was ascend approximately 14 feet up a ladder and weld x-

braces in that position.  He did this.
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After he returned to Concentra on August 13, 2012, the doctor placed him into a

hard cast.  Claimant went back to the job site and continued working.  Although he had

been furnished crutches and a walker, there were times that he did not use either.  He

testified:  “I just kept, I just took my time, and I pulled it off for about five weeks.”  After his

fourth visit to Concentra, which took place on September 7, 2012, he was sent to Dr.

James Tucker.  The doctor was going to refer him to a specialist to perform surgery on the

foot.  In the meantime, he was placed back in a soft cast because the hard one was

“rubbing a spot on [his] leg.”

Dr. Samuel Meredith first saw Claimant on October 9, 2012.  Respondents

authorized this.  Claimant presented with an ulcer on the lateral side of his foot.  He

believed that the cause of the ulcer was the rubbing of the cast.  Meredith would not clear

him for surgery until the ulcer healed.  He placed Claimant in a padded, non-weight-bearing

splint and instructed him to use a walker.  In later visits in October and November 2012,

Meredith tried different devices on his foot.  He was instructed to stay off the foot as much

as possible.  Claimant continued to use the walker.

Testifying about the first period for which he is seeking temporary total disability

benefits–September 25, 2012 to December 4, 2012–Claimant stated that he did not go

back to work from September 19, 2012 until after his surgery, which took place on

December 5, 2012.  However, he is not asking for temporary total disability benefits to

begin until September 25, 2012, because Respondents sent him a check “for a week or

so that [he] actually didn’t work”–a quotation by his counsel with which he agreed.

However, he later contradicted himself and stated that he had not worked since on or

about September 25.  Temporary total disability benefits were paid following the surgery.
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According to Claimant, Wilkins was aware that he was not working from September 25,

2012 until after his surgery; the two of them met during this period.  Claimant stated that

because he was not receiving temporary total disability benefits, he came to his attorney

for help.  On December 11, 2012, his counsel wrote Wilkins, demanding past and

continued temporary total disability benefits from mid-September 2012 until the end of his

healing period.  A follow-up letter was sent on December 20, 2012, advising Respondents

that the surgery had taken place on December 5, 2012, but temporary total disability

benefits still were not being paid.  However, Respondents started paying benefits

thereafter.  He first received a check December 18, 2012, and last received one on April

12, 2013–with the latter covering the period from March 12-26, 2013.

As for the second period at issue regarding non-payment of temporary total disability

benefits–March 27 to June 18, 2013–Claimant related that he was still in treatment during

this time.  On February 21, 2013, Dr. Meredith, the surgeon, started him on physical

therapy.  Around that time, the cast was removed.  From then until April 4, 2013, he was

in therapy three times a week.  On that date, Meredith saw him and wrote that he was not

certain that bridging had occurred on the medial aspect of the shaft and that the surgery

had possibly failed.  The doctor wanted to conduct a CT scan of the foot; but Respondents

did not allow this at first.

The April 4 note references that Claimant “had attempted to dance and was doing

some partying which was painful for his foot over the past couple of weeks.”  It was at this

point that Respondents ceased paying medical and temporary total disability benefits.  But

on May 6, 2013, in response to an inquiry by Claimant’s counsel, Meredith wrote and

clarified that the continuing foot problems were not due to such recreational activities. 
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Meredith’s response was forwarded to Wilkins on May 10, 2013.  Despite this,

Respondents did not resume temporary total disability benefits until July 1, 2013–when

they sent a check for the period of June 19, 2013 to July 2, 2013.

Respondents on April 10, 2013 sent a letter informing him that he could return to

work for Group Steel at light duty.  Claimant related (after seemingly giving a contradictory

answer that I find was based on his misunderstanding the question) that this was the first

time Respondents had communicated with him about returning to work.  He testified that

he went to Dickson, Tennessee–as directed by Respondents–and attempted to work.

From April 26-May 1, 2013, he was hospitalized for a bleeding ulcer, which is a condition

unrelated to his compensable injury.  Claimant related that he went to the emergency room

on May 16, 2013 because “I could see the screw that’s coming out of my foot.  I could see

the point of it, and my foot had swollen up.  It scared me.”

Eventually, Respondents allowed Claimant to undergo the CT scan Dr. Meredith

had recommended.  The doctor on May 28, 2013 wrote that the test showed a “failure of

union,” and that grafting would be required.  The second surgery (in which the screw was

removed but grafting was not required, as bridging was discovered to be “solid”) took place

on July 2, 2013.  Thereafter, Meredith returned Claimant to physical therapy.  He went to

therapy from July 9 to August 23, 2013, approximately three sessions a week.

With respect to the third period for which Claimant is seeking temporary total

disability benefits–August 1, 2013 to September 12, 2013–he testified that he remained

under treatment.  However, he received no benefits for being off work during this time.  On

August 1, 2013, he saw Dr. Meredith, who wrote that while his therapy reports showed

increased stamina, he still had unmet goals.  The doctor wrote out specific work
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restrictions, and added that therapy should be continued until Claimant reached maximum

medical improvement.  The restrictions included (a) half sitting/half standing; (b) no

climbing or squatting; (c) no use of stairs; (d) walking of up to 600 feet could be tolerated

with rest periods.  Claimant’s counsel contacted Respondents’ counsel on August 2, 2013

to indicate his client’s willingness to return to work if temporary total disability benefits were

not going to be continued.  However, no response was forthcoming during the period at

issue.  As stipulated, Meredith placed him at maximum medical improvement as of

September 12, 2013.

Under questioning from Respondents, Claimant agreed that Group Steel has a light

duty program for those workers injured on the job.  The location for these was “[p]rimarily

Dickson, Tennessee,” where the company has an office.  In contrast to his testimony on

direct, he agreed that he was offered light duty work between the date of his injury and his

first surgery.  He described the job as “seated only . . . they just wanted me to sit in a chair,

I think.”  But he agreed that the written offer in evidence was for a job within his restrictions.

Claimant confirmed his testimony on direct that he did not work anywhere between

the time of his second surgery and release at maximum medical improvement.  Asked

about physical therapy notes during that period that reflect that he was welding, Claimant

at first responded, “I have a welder at the house.”  With respect to a July 24, 2013 report

that he was welding at night, Claimant stated, “Now, I have a welder at home, but I don’t–I

wasn’t working.”  Asked what he was welding on at home, he replied:  “My own stuff.”  The

following exchange then took place:

Q. If you were able to weld, this is in July and in August [2013], why
weren’t you working for your employer?
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1Respondents initially offered the test, but withdrew it once it became apparent
that its admission would be foreclosed by Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl.
2012).

A. Well, they wanted me to live in a hotel room in Dickson, Tennessee.

But he admitted that being assigned to Tennessee for light duty was no different than his

temporary assignment in Little Rock.

According to Claimant, once he arrived in Tennessee during the second period at

issue, he was informed by Brittney Carr, Group Steel’s human resources person, that he

would have to pass a drug screen.  She took him for the test, and later informed him that

it showed drugs in his system.  But he disputed this finding, and neither the test1 nor Carr’s

testimony are in evidence.  Carr also told him that he could not retake the test until a month

had elapsed.  But in the meantime, he underwent the CT scan that showed that he needed

a second surgery.  In follow-up questioning by Respondents, Claimant made clear that the

Tennessee incident  happened after his first surgery and added, “I haven’t been able to go

back to work since the second one.”  But this conflicts with his earlier testimony, quoted

above, that the only reason he did not return to work was because Respondents were

requiring that he perform it in Dickson, Tennessee.  He admitted that even though he has

no driver’s license (which, according to him is due to his Florida license being seized

because of numerous outstanding traffic tickets), Group Steel offered to transport him to

and from Tennessee.

He denied being aware that he was again released to light duty around July 30,

2013.  But again, this conflicts with testimony that he gave on direct–that his own attorney

requested work for him in light of the restrictions Dr. Meredith had assigned him.
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Thereafter, he stated that he eventually contacted Group Steel and asked for work after

he “ran out of money” and his physical therapy was no longer being covered.  The

company has not yet contacted him, and he is awaiting the results of a second drug

screen.

On redirect, Claimant stated that he initially tried to work after his injury, but

developed ulcers on his foot.  As a result, Meredith directed that he place no weight on the

injured foot.  Asked how he was going to work in Dickson Tennessee–which is near

Nashville–when he was still treating in West Memphis, Claimant answered:  “I don’t know,

but they wanted me to sit in a chair, I guess.”  He clarified that he went to Tennessee after

his first surgery because he was no longer receiving temporary total disability benefits.  But

once he arrived, he was not permitted to work because of the drug screen.  He

nonetheless stated that he did not believe that he could have worked because he was in

pain at the time and needed another surgery.  Claimant reiterated that he contacted Group

Steel after his second surgery about returning to work, but did not hear from them.  But on

recross-examination, the following exchange occurred:

Q. You say that you recently had another drug test before they would let
you come back to work.  Is that right?

A. Correct.

Q. So they did have another light duty or restricted job for you?

A. I believe so.

Q. And as of what date was that offered to you?

A. When I took the drug test, I believe–no, they never offered it.  They
just wanted me to take a drug test.

Q. And that was a prelude to you coming back to work for them?
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A. Right.

Q. Okay.  And you have not heard from them since that test?

A. Correct.

He agreed that his job with Group Steel is “[h]ighly dangerous,” requiring balance and

judgment; and for that reason, it makes sense to require that he pass a drug screen in

order to work there.

His testimony was that his mother had a stroke five years ago, not recently, and that

he cares for her.

Called by Respondents, Joann Wilkins testified that she is a claims adjustor for

Respondent American Interstate Insurance Company (“American Interstate”).  She was the

adjustor on the instant claim.  Wilkins is familiar with Group Steel’s light duty policy, and

has dealt with the company many times in connection with other workers’ compensation

claims.  She related that light duty was offered Claimant on multiple occasions as this claim

was ongoing, that she was a party to these communications, and that they are documented

in part by the emails and letters in evidence.

According to Wilkins, the claim began as a medical-only one.  Group Steel furnished

Claimant light-duty responsibilities at the Little Rock job site–part of which was simply

sitting in his hotel room.  She did not describe what else he was doing.  But Carr, her

contact at Group Steel for workers’ compensation claims, told her that the general

contractor on the job began to have problems with Claimant; and because of a second

safety infraction, the general contractor refused to allow him on the job site.  But Wilkins

did not know what the nature of the infraction was.  She was aware that Claimant
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developed a blister on his foot during this period, that he was a diabetic, and that his

physician was concerned that he was developing Charcot changes.

Thereafter, there was an offer of light duty to Claimant elsewhere.  Wilkins was the

agent through which these offers were made.  Her testimony was that there was an offer

of light or restricted duty at all times that Claimant was so released by his physicians.

Following the problems with the general contractor, he was contacted on September 25,

2012 and told that there was a light duty position available for him.  Carr related this to

Wilkins; but Wilkins admitted that she has no documentation of this.  He replied that he

would show up for work on September 26, 2012, but did not do so; and Respondents were

not able to reach him for several days.  Wilkins related that on October 3, 2012, she went

to Claimant and took a statement from him.  As part of this meeting, Wilkins discussed with

him the light duty position they had for him in Dickson, Tennessee.  He apparently already

knew about the offer, and told her that he did not wish to go to Dickson because his mother

had recently had a stroke and that he needed to stay and care for her.  According to

Wilkins, she then told Claimant that because light duty work was available, he would no

longer be receiving temporary total disability benefits.  Although he was seeing his

physician during this period in preparation for his surgery, Wilkins stated that Group Steel

was prepared to transport him the 200 miles from Dickson back to West Memphis to see

the doctor.  But she admitted that she did not know that he lacked a driver’s license and

was not aware of how he would have gotten around Dickson.

Once it was determined that Claimant would require surgery, his temporary total

disability benefits were reinstated as of the date of the procedure.  These benefits were

continued until he was again released to light duty.  The job in Dickson was offered to him,
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he accepted, and he went there.  But he did not begin work because of the drug screen

results.  Group Steel’s policy is that if a screen has positive results, another one cannot be

taken for 30 days.

Claimant underwent a second surgery.  Wilkins testified that his temporary total

disability benefits were resumed at that point and continued until his next light duty release,

which took place on August 1, 2013.

Her testimony was that the temporary total disability benefits that Respondents have

paid in connection with this claim were done so voluntarily, and not in response to any

actions on the part of Claimant’s counsel.  The only disruptions in the payment of these

benefits have occurred as the result of light duty being made available.

On cross-examination, Wilkins testified that she was aware that Claimant underwent

surgery on December 5, 2012; in fact, she was the one who authorized it.  But it was not

until December 18, 2012–13 days after the surgery and seven days after Claimant’s

counsel sent her a letter about the matter–that she sent the first check for temporary total

disability benefits.  Asked why this was the case, she responded:  “That’s what my time

allotment is for the Commission is to get the check out in 14 days.”

When it was pointed out to Wilkins that the check for the period of March 12-26,

2013 was not sent until April 12, 2013, she responded that it was because Claimant was

released to light duty on February 28, 2013, that Meredith on that date wrote that he could

perform seated-work only.  But the medical records in evidence do not contain a report on

this date.  On April 11, 2013, she sent an email to Claimant’s counsel concerning Group

Steel’s offer of light duty work.  Purportedly, this was the second time the email had been
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sent; and because of the delay in the process, the temporary total disability benefits were

continued to March 26, 2013.  This was the last check sent until July 1, 2013.

This check resumed temporary total disability benefits as of June 19, 2013–the date

Wilkins testified that Claimant underwent his second surgery.  The benefits were continued

until July 30, 2013.  This was because he was released to restricted duty on August 1,

2013.  The following exchange took place between Claimant’s counsel and Wilkins in

reference to this period:

Q. And do you have any documentation that–because I’ve seen
none–I’m just asking you, did you have any documentation where
either you, or Mr. Ryburn, or someone with the company contacted
me or contacted Mr. King and said, “We’ve got light duty available for
you?”

A. We didn’t get this information until–or I didn’t get this information until
9/4.  You sent an email saying that you had attached it to the
employer showing what his restrictions were, but there was no
attachment to the email.  Also, to Mr. Ryburn, there was no
attachment showing what his restrictions were.

Shown an email from Claimant’s counsel dated August 28, 2013 and requesting light duty

for his client, Wilkins admitted that she had seen it.  The following exchange took place:

Q. And, to your knowledge, did anyone contact Mr. King or myself
concerning any job availability, what the restrictions are, when he
would report, or anything of that nature?

A. They were putting–I do know we were waiting to see what his total
restrictions were.  I believe they had him–when we found out that he
could return to work, they set him up for his second drug screen.  And
that’s when they sent him out here to West Memphis.

Q. Well, my point is, ma’am, did you contact me or Mr. King, or have
your attorney do so, and give us any instructions about when he was
supposed to return to work?

A. The employer contacted him and told him when to go for his drug
screen.
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On redirect, Wilkins testified that Claimant’s only injury was to a bone in his right

foot, and that the only restrictions he ever received pertained to use of that foot.  He had

no restrictions concerning use of his hands or head, or performance of a sitting job.

Medical Records.  The records in evidence, contained in Claimant’s Exhibit 1 and

Joint Exhibit 2, reflect that Claimant presented to Concentra on August 9, 2012 with pain

and swelling in his right ankle and foot after stubbing his foot on a grating at work that day

and twisting his ankle in the process.  X-rays showed a transverse fracture of the

metatarsal shaft.  Dr. Marcia Hixson prescribed a cast and crutches, and wrote that

Claimant “should be sitting 85% of the time.”  On August 13, 2012, Claimant returned to

her and reported that he could not bear any weight on the foot.  He was placed in a boot

cast and his sitting was increased to 95 percent.  He reported some improvement to Hixson

on August 21, 2005.  His sitting restriction was reduced to 50 percent, and the doctor wrote

that Claimant “[m]ay climb short step-ladders.”  Claimant reported no change on

September 7, 2012, and related that he had been working within his duty restrictions.  Dr.

Hixson referred him to a general orthopaedic surgeon, and increased his sitting restriction

to 95 percent of the time.

Dr. James Tucker saw Claimant on September 19, 2012, wrote that his x-rays

showed a Jones fracture of the right foot, and that he was sending him to a foot and ankle

specialist.  He added that “I am also concerned there may be some Charcot component

to this after looking at the foot and the x-rays.”  Claimant was continued in the boot cast.

On October 9, 2012, Claimant first went to Dr. Meredith.  He was noted to have “a

superficial ulcer on the lateral side of his foot at the apex of his deformity which has
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probably been rubbed by the boot.”  X-rays showed a fracture through the proximal third

of the fifth metatarsal transverse “with uncertain degree of healing at eight weeks.”  He

complained of “burning pain” in his foot, but the doctor noted that he appeared to be

“poorly tolerant of pain.”  Meredith advised that surgery was likely, but not an immediate

option because the ulcer had to heal first.  Because of the ulcer, the doctor placed him in

a padded, non-weight-bearing splint and a walker.  The notation concludes:  “He is unable

to stand for work.”

Dr. Meredith saw Claimant again on October 23, 2012 and recommended an open

reduction, internal fixation procedure.  The pressure ulcer had “dried up” by then.  Claimant

ultimately underwent the surgery on December 5, 2012.  He went for follow-up with

Meredith thereafter on a number of occasions.  On January 3, 2013, the doctor wrote that

“he will remain non weight bearing.”  He was continued in a walking cast for another month

on January 24, 2013.  Meredith wrote on February 21, 2013:

Ken is now 11 weeks post surgery.  He has been immobilized long enough.
He is getting back to trying to resume weight bearing and is ready for
physical therapy rehab . . . He has concerns about eventually getting back
to his job which has some hazard.  He is primarily a welder who works on
apparently metal structures which require some balancing, climbing, and that
kind of thing.  We discussed future options.

From February 25, 2013 until April 15, 2013, Claimant underwent physical therapy.

He reported on March 13, 2013 that he missed his last appointment because he “drank

to[o] much the night before.”  During his March 15, 2013 visit, he reported that he can

“fake” walking without a limp for about two hours before the pain becomes unbearable.

The therapist on April 1, 2013 wrote that while Claimant could benefit from more therapy,

“he has poor attendance when not in the pool.”  The note also reads:  “[P]t is unable to
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return to work as a steel worker and welder.  [H]e cannot walk the iron, but he can weld.”

In later visits, the therapist wrote that Claimant “was able to perform higher level activities

with minimal discomfort and pain.”

Dr. Meredith on April 4, 2013 wrote:

Ken is always in a fairly high state of drama about chronic pain.  However,
he did let slip that he had attempted to dance and was doing some partying
which was painful for his foot over the past couple of weeks.  I am still not
certain as to the bridging on the medial aspect of the shaft.  He still has a
gap laterally.  There may be a little bit of toggling of the screw.  It has been
seventeen weeks.  He was treated quite conservatively after surgery.  He
had a good bit of immobilization.  I think we are facing the possibility of
surgical failure and will try to delineate this with a CT scan.

On April 10, 2013, Claimant reported to the therapist “that he received a ride to the

clinic today but often walks -9 miles from his home to the clinic.”  He stated on April 15,

2013 that he had mowed and edged his yard and his neighbor’s yard the preceding

weekend.

Claimant was hospitalized with a gastrointestinal bleeding from April 26 to May 1 of

2013.  He related that he consumes “about 72 ounces of beer nightly.”  His discharge

summary states that the bleeding was secondary to a gastric ulcer.

On May 6, 2013, in apparent response to an inquiry by Claimant’s counsel, Dr.

Meredith wrote:

Mr. King has a difficult orthopedic problem:  non-union of a fifth metatarsal
midshaft.  In a foot with a congenital varus postural abnormality, I am unable
to determine the degree of union based on plain x-ray because of the
presence of the fixation screw.  His complaints of pain and disability cause
me to suspect a failure of his surgery, and I need a CT to try to clarify this.

My comment on his attempting to dance was simply to add some perspective
on his subjective complaint level, which tends to be high with some agitation
and frustration.  If his fracture has not healed, it is due to the biology of the
injury and not because of his attempting to dance.
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Hopefully, this matter can be cleared up, and I can see his case through to
a successful outcome by bone grafting if the bone has not healed.

Claimant on May 16, 2013 went to the emergency room, reporting his belief that the

screw in his foot was coming out.  X-rays showed that bony union had not yet taken place.

On May 28, 2013, Dr. Meredith wrote that there was “a failure of union” that would require

a bone graft.  In a utilization review report dated June 12, 2013, the surgery was approved.

The operation took place on June 19, 2013.  Thereafter, from July 9 to August 23, of 2013,

he again underwent a course of physical therapy.

As therapy was ongoing, Claimant went back to Dr. Meredith on August 1, 2013.

The doctor gave him the following work restrictions:  

½ time standing
½ time sitting
no climbing or squatting
no stairs
patient tolerates 600 ft. walking with rest periods

The therapy note for the August 9, 2013 visit reads:  “Pt ambulated into clinic with

SC.  pt [sic] stated that his foot was very painful today.  he [sic] stated that he came to

therapy the previous day, and did some welding under a crane on his back.”  On August

12, 2013, he reported “being very tired this morning due to welding all night.”  The therapist

on August 23, 2013 wrote:

Pt’s reports of pain have been consistently 3-4/10 and it has not prevented
him from performing activities in daily lift or in gym.  Pt should do well with
return to light duty detail with complimentary PT . . . Pt should be able to
carry-on with normal ability to perform daily tasks and be gradually returned
to full duty at work to avoid re-injury.

Dr. Meredith’s note of September 12, 2013 reads:
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Still complains of pain responsive to ibuprofen.  Range of motion in the foot
and ankle are normal except for the fact that he has his pre-existing
metatarsus adductus resulting in pre-existing restriction of range of motion
in the midfoot.

He is at maximum medical improvement, and he has no additional
impairment to the foot secondary to his injury.

Non-medical Records.  On October 9, 2012, the Commission wrote Claimant to

inform him that Respondents had accepted his claim as a “medical only” one.  Claimant’s

counsel wrote Wilkins on December 11, 2012 to “demand immediate payment of past due

T.T.D. and continued payment of T.T.D. at [the] appropriate rate until the reaches the end

of his healing period.”  Counsel again wrote her on December 20, 2012 to inform her that

temporary total disability benefits were not being paid despite the fact that surgery had

taken place on December 5, 2012.

Carr wrote Wilkins on April 10, 2013 to provide the information, which she stated

that Claimant’s counsel had requested, on the light-duty position Group Steel was offering

Claimant.  It was along the lines set out in the testimony above.  Counsel emailed Wilkins

on April 18, 2013, stating:  “I have spoken with Ken King regarding returning to work.  He

is scheduled to see Dr. Meredith on April 23 and is willing to return to work on April 29,

2013 within doctor’s restrictions unless the doctor’s advice prevents this.”  In response,

Wilkins wrote that because Meredith’s note reflects that Claimant had been “dancing” and

“partying,” she is “no longer approving any additional medical or PT due to an ‘independent

intervening cause.’”  Counsel wrote Carr on April 26, 2013 that because his client had been

hospitalized, he would not be returning to work on April 29.  The attorney wrote the

Commission on the same date, stating:
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Respondent insurance company has terminated claimant’s temporary total
disability payments and terminated medical treatment.  Respondent has
therefore controverted claimant’s claim.  Please refer this case to an
administrative law judge and schedule it for a preconference hearing.

On May 2, 2013, Claimant’s counsel informed Carr and Wilkins that Claimant had been

discharged from the hospital and would be reporting for work on May 6, 2013.  Counsel on

May 10, 2013 forwarded Dr. Meredith’s letter to Wilkins in which he denied that Claimant’s

dancing had affected his foot, and he asked that Wilkins authorize additional treatment.

On May 31, 2013, Claimant’s counsel wrote Respondents’ counsel and asked that he

“prevail on the carrier to restart” Claimant’s temporary total disability benefits in light of the

fact that Dr. Meredith was recommending another surgery.

After Meredith assigned Claimant work restrictions on August 1, 2013, Claimant’s

counsel wrote Respondents’ counsel to state that his client would prefer to receive

temporary total disability benefits and remain in West Memphis, where he lives; but added

that if Respondents plan to terminate his temporary total disability benefits, he will return

to work and needs to be advised where and whether physical therapy will still be provided.

Joint Exhibit 1 reflects that Claimant received temporary total disability benefits from

December 5, 2012 to March 26, 2013 and from June 19, 2013 to July 30, 2013.

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

As the parties have stipulated, Claimant was employed by Respondent Group Steel

on August 9, 2012, when he sustained a compensable injury to his right foot.  In the instant

action, Claimant has contended “that he is entitled to additional medical care as directed

by Samuel Meredith, M.D., at Respondents’ cost . . . .”  Respondents, in turn, have
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contended that while medical treatment was “suspended” after they received a medical

report that indicated that Claimant’s foot had been affected by “dancing and partying” that

took place while he was undergoing treatment, they have reinstated his treatment.

At outset of the hearing, the following colloquy took place on this matter:

MR. RYBURN:  Your Honor, I would like to have a point of clarification on
exactly what additional medical benefits are being requested.

MR. ROGERS:  Well, Your Honor, he’s at the end of his healing period.  I
think that, obviously, if something should develop in the future, as I
understand it, if it’s related to this injury, then he would be entitled to medical
treatment.  I don’t want to foreclose that.

JUDGE FINE:  Well, the way the contention is phrased right now is that he’s
seeking continued medical care as directed by Dr. Meredith.  Is that
something that is going to be reflected in the records, or is it something that
has yet to occur?

MR. ROGERS:  Well, Your Honor, Dr. Meredith, of course, when we filed our
hearing, Dr. Meredith had not released him.  I don’t know of any additional
medical treatment that’s anticipated in the future.  You will see, as we
develop in the hearing, there was some physical therapy that was ordered
that was discontinued.  But I’m not saying that we’re now seeking physical
therapy, because Dr. Meredith has released him.

JUDGE FINE:  Okay.  Let me ask you a question before I turn this back over
to Mr. Ryburn and get his response:  Is there anything that is reflected in
your medical exhibit that you are seeking me to order Respondents to pay
for that they have not paid for?

MR. ROGERS:  Well, I don’t know.  I’m assuming they’ve paid for all the
medical treatment that’s identified in the records.  I do not know whether they
have or not, but it’s something I have been advised.

JUDGE FINE:  Okay.

MR. ROGERS:  But I’m contending, with the exception, though, of a
hospitalization that shows up as 4/26/13 to 5/1/13, Crittenden Hospital, I feel
like all of those medical treatments are related to his injury, and I’m asking
if they have not been paid, that they be paid.
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JUDGE FINE:  So I thought I heard you at first say you’re not aware of
anything that’s not been paid, now you’re saying that you’re wanting me to
address, in the event that something reflected in your exhibit has not been
paid–

MR. ROGERS:  Right.

JUDGE FINE:  –that it be paid?

MR. ROGERS:  Yes.

JUDGE FINE:  Okay.  And when you were talking about this Crittenden
Hospital visit, I have not read that.

MR. ROGERS:  Judge–

JUDGE FINE:  I’m assuming anything you’re asking for is related strictly to
the treatment of the right foot?

MR. ROGERS:  Right.  And that record is in there because the Court will see
when we get into the hearing there was a period when they were contending
that he was supposed to be working light duty.  And this is put in there to
show why he wasn’t able to go when they said we have light duty available
or him, because he was in the hospital for unrelated–we can’t establish that
this hospitalization was related to the injury, so we’re not saying it was, but
we just put it in there to establish that he was hospitalized during that time
they were saying they had a light-duty position available for him.

JUDGE FINE:  All right.  Does that satisfy you, Mr. Ryburn, or do you want
anything changed in terms of the contents of the prehearing order?

MR. RYBURN:  To further clarify this, then, Joe, you’re not seeking a court
order that my client pay for this hospitalization that had to do with his
stomach problem?

MR. ROGERS:  No.

MR. RYBURN:  Okay.  That pinpoints it.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82
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Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415 (citing Smith v. Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W.2d 442 (1947)).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The evidence before me shows that based on Dr. Meredith’s report of April 4, 2013

that stated that Claimant “had attempted to dance and was doing some partying which was

painful for his foot over the past couple of weeks,” Wilkins notified Claimant that she is “no
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longer approving any additional medical or PT due to an ‘independent intervening cause.’”

Of course, in response to an inquiry by Claimant’s counsel concern this matter, Dr.

Meredith on May 6, 2013 clarified that Claimant’s attempting to dance had no bearing on

the condition of his right foot.  Thereafter, as Respondents contend, treatment resumed;

and as Claimant’s counsel admitted at the hearing, he is not aware of their failure to pay

for any of the treatment set out on the records in evidence.

As the above colloquy also shows, Claimant in this action is not seeking the award

of any additional physical therapy.  While his contention requests additional treatment by

Dr. Meredith, he has not cited what that might be; and his counsel conceded that he was

not aware of any.  The medical records do not, in fact, reflect that the doctor has proposed

any additional treatment.  In his testimony, Claimant did not indicate that he is seeking

additional treatment of any sort.  Finally, nothing shows that Respondents are controverting

such.

The Commission does “not decide cases that are moot, or render advisory opinions,

or answer academic questions.”  See Cooper Tire & Rubber Co. v. Angell, 75 Ark. App.

325, 58 S.W.3d 396 (2001).  The issue of additional treatment is clearly not yet ripe; for

that reason, it will not be addressed but instead be considered reserved.

B. Whether Claimant is entitled to temporary total disability benefits.

As part of the instant claim, Claimant is seeking temporary total disability benefits

from September 25, 2012, to December 4, 2012; from March 27, 2013 to June 18, 2013;

and from August 1, 2013 to September 12, 2013.  Respondents deny that he is entitled to

these benefits.
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Claimant’s compensable injury to his right foot is a scheduled one.  See Ark. Code

Ann. § 11-9-521(a)(11) (Repl. 2012).  An employee who suffers a compensable scheduled

injury is entitled to temporary total disability compensation “during the healing period or

until the employee returns to work, whichever occurs first . . . .”  Id. § 11-9-521(a).  See

Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

September 25, 2012, to December 4, 2012.  In his testimony, Claimant related that

he initially continued to work after injuring his foot.  I credit this testimony, which Wilkins

corroborated.  Respondent Group Steel paid him through September 24, 2012, and the

evidence preponderates that he stayed on the job in Little Rock until this date.  Thereafter,

he no longer worked there.

In explaining his departure, Respondents offered the testimony of Wilkins, who

stated that the general contractor began to have problems with Claimant and ultimately

banned him from the job site because he committed a second safety infraction.  But this

is, at best, a third-hand account; Wilkins was allegedly told this by Carr–who no longer

works for Group Steel and was not called to testify.  In turn, the account, even if true, had

to have been related to her by yet another party.  Moreover, the nature of the infraction(s)

is unknown.  While I overruled Claimant’s objection and admitted this testimony, I have

evaluated it and assign it no weight whatsoever here.

Claimant, on the other hand, testified that he stopped working because he was

having physical problems doing so.  This is corroborated by the medical records, which

show that, as he related, he was having problems with his cast or boot rubbing an ulcer on

his injured foot.  As a diabetic, this presented more than a superficial problem; in fact, his

surgery was ultimately delayed while the ulcer healed.  The notes of the October 9, 2012
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doctor visit to Meredith–the first time he saw a provider after leaving the Little Rock job

site–reflects that the doctor wrote:  “He is unable to stand for work.”  This would appear to

foreclose his welding activities.  I am aware of Wilkins’ testimony that part of Claimant’s

duties in Little Rock were simply sitting in the hotel room.  But assuming for the sake of

argument that he did incur safety infractions, this certainly would not have curtailed this

duty.  Regardless, after consideration of this matter, I credit Claimant’s account.

An unsuccessful return to the workplace because of the effects of a work-related

injury does not foreclose a claimant being awarded temporary total disability benefits for

a scheduled injury.  See Farmers Coop. v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002);

Roberson v. Waste Mgmt., 58 Ark. App. 11, 944 S.W.2d 858 (1997).  I find that this

accurately characterizes Claimant’s efforts to continue on the job in Little Rock after

fracturing his foot.

That said, I find that the evidence establishes that Claimant did not work from

September 25, 2012, to December 4, 2012.  He clearly remained in his healing period

during this time.  While the medical records before me do not show that any provider took

him off work in this period, these are not required in the case of a scheduled injury.  Bingle

v. Quality Inn, 2002 AWCC 154, Claim No. E907878 (Full Commission Opinion filed

August 6, 2002).

During the period relevant to this claim, Group Steel had a light duty program for

those workers who have been hurt on the job.  These jobs were primarily in Dickson,

Tennessee, the location of a company office.  Both Claimant and Wilkins agreed that he

was offered a job there during this period.  Claimant testified that the job was “seated only

. . . they just wanted me to sit in a chair, I think.”  He also gave testimony that the April 10,
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2013 letter was the first time Respondents communicated with him about returning to work;

but I do not credit this.  In turn, Wilkins stated that Claimant was told on September 25,

2012 that there was a light duty position available for him.  Her testimony was that Carr

related this to her, and that she has no written documentation to support this.

Nonetheless, I credit the account because it is corroborated by Claimant.  She related that

Claimant promised to come to work there on September 26, 2012, but failed to show up.

When Wilkins took a statement from him on October 3, 2012, he had reneged on his

acceptance, telling her that because he had to care for his mother, who he said had

recently had a stroke (a condition that he testified at the hearing actually occurred five

years before), he did not want to go to Dickson.  I credit Wilkins’ testimony on this and that

she informed Claimant that because light duty work was available, he would not be

receiving temporary total disability benefits.

What significance was this offer and Claimant’s refusal of it?  Arkansas Code

Annotated § 11-9-526 (Repl. 2012) reads:

If any injured employee refuses employment suitable to his or her capacity
offered to or procured for him or her, he or she shall not be entitled to any
compensation during the continuance of the refusal, unless in the opinion of
the Workers’ Compensation Commission, the refusal is justifiable.

In Cantrell v. Temple Inland, Inc., 2010 AWCC 87, Claim No. F904606 (Full Commission

Opinion filed June 3, 2010), the Commission wrote:

An offer of suitable employment is a condition precedent to applying Ark.
Code Ann. § 11-9-526.  Webb v. Webb, Full Commission Opinion, June 29,
2000, (Claim No. E906155).  Moreover, work must be available within the
employee’s physical restrictions.  McCullor v. Democrat Printing &
Lithographic Co., Full Commission Opinion, April 28, 1998, (Claim No.
E608050).  The claimant must unjustifiably refuse employment which is
suitable to his capacity.  Barnette v. Allen Canning Company, 49 Ark. App.
61, 896 S.W.2d 444 (1995).
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Again, Claimant–whose only compensable injury is to his right foot–was offered

what he himself admitted was an exclusively-sitting job at Group Steel.  Unquestionably,

this would have accommodated any restrictions he may have had in this period–although,

I might add, that evidence does not show that he had been assigned any restrictions.  Was

his refusal justifiable based on the location of the job in Tennessee?  I find this not to be

the case.  Wilkins gave credible testimony that Claimant’s need to see Dr. Meredith prior

to his December 5, 2012 surgery would have been accommodated by transporting him

back to  West Memphis for any appointments, and physical therapy would have been

furnished at the Dickson location.  Consequently, Claimant has not proven by a

preponderance of the evidence that he is entitled to temporary total disability benefits from

September 26 (the date the evidence preponderates that he refused the offer) to

December 4 of 2012 because the evidence preponderates that § 11-9-526 would bar such

benefits during this period.  However, he has proven his entitlement to additional benefits

on September 25, 2012.

March 27, 2013 to June 18, 2013.  As for this second period for which Claimant is

seeking temporary total disability benefits, Wilkins testified that Respondents’ decision to

cease paying him benefits as of March 26, 2013 was due to Dr. Meredith writing on

February 28, 2013 that Claimant could perform seated-work only.  Thereafter, according

to her, there was a delay in communicating a light-duty offer to Claimant that led her to

decide to continue his benefits until March 27.  No February 28 visit to Dr. Meredith is in

evidence.  Regardless, the earliest reference in evidence to an offer of light duty being

made to Claimant during this period is April 10, 2013–the date that Carr authored the job

description for the Dickson position.  Thus, prior to that date, the evidence shows that
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Claimant remained in his healing period and had not returned to work.  The evidence

clearly preponderates that he is entitled to temporary total disability benefits for this period.

As for his entitlement to benefits later in this period at issue, the evidence reflects

that Claimant’s counsel on April 18, 2013 communicated to Wilkins an offer from his client

to return to work on April 29, 2013.  In so doing, counsel cited the fact that Claimant was

due to return to Dr. Meredith on April 23.  Wilkins did not reject this offer, and I find that this

delay in beginning the position was very reasonable due to the medical appointment and

the arrangements to be made to relocate temporarily to Dickson.

Claimant did not report to the job as scheduled, however.  He was hospitalized from

April 26, 2013 to May 1, 2013 on an unrelated health matter.  The records of his treatment

for this are in evidence and discussed above.  Certainly, this did not constitute an

unjustified refusal of employment under § 11-9-526.

The evidence shows that Claimant ultimately traveled to Dickson, but never began

working.  Prior to undertaking his light duty job, he was told by Carr that he would have to

undergo and pass a drug screen.  He took the test, and she later informed him he failed

it.  But Claimant denied using drugs.  Moreover neither the test results nor Carr’s testimony

are before me.  Wilkins similarly testified that Carr related to her that Claimant failed the

drug screen.  But the testimony of both Claimant and Wilkins on this point, even taken as

true, do not establish that he, in fact, failed the test.  Neither witness saw the test results;

they related information conveyed to them by Carr–whose veracity I cannot assess

because she did not testify at the hearing.  Thus, I can give no weight to their accounts on

this matter.
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2I realize that Respondents, per Joint Exhibit 1, last paid temporary total disability
benefits on July 30, 2013.  But Claimant has not asked that I award benefits for July 31,
2013, and I cannot do so sua sponte.  See Carthan v. School Apparel, Inc., 2006
AWCC 182, Claim No. F410921 (Full Commission Opinion filed November 28, 2006);
Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission
Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)
(unpublished).

In any case, the evidence before me shows that Claimant appeared in Dickson,

Tennessee to work at the light duty job Group Steel had prepared for him.  But his

employer did not allow him to begin working.  Instead, he was given the excuse that he had

to wait 30 days to try again to pass the drug screen.  Even if Claimant failed a drug screen,

Respondents have not shown that in doing so, he refused suitable employment under §

11-9-526.  See Tyson Poultry v. Narvaiz, 2012 Ark. 118, ___ S.W.3d ___ (termination of

claimant “for calling his female supervisor an insulting, derogatory, and vulgar name” not

a sufficient basis for finding that he refused suitable employment under § 11-9-526).  In

sum, Claimant has proven by a preponderance of the evidence his entitlement to

temporary total disability benefits from March 27, 2013 to June 18, 2013.

August 1, 20132 to September 12, 2013.  As for this third period, the evidence

reflects that Dr. Meredith on August 1, 2013 gave Claimant restrictions on standing, sitting,

climbing, squatting, walking and use of stairs.  His counsel contacted his counterpart the

next day, representing that Claimant would prefer to remain in West Memphis and collect

temporary total disability benefits.  But counsel hastened to add that if benefits were going

to be ended, his client was willing to return to work.  But no offer of employment within

Claimant’s restrictions was made by Respondents.  They had him undergo another drug

screen, and he complied.  But he heard nothing thereafter.  I find that Respondents did not
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make “an offer of suitable employment,” so § 11-9-526 does not bar his claim for benefits

during this period.  The evidence preponderates that he had not returned to work and

remained within his healing period during this time.  Consequently, he has proven his

entitlement to additional temporary total disability benefits here.

C. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant has argued that his counsel should be entitled to a fee under Ark. Code

Ann. § 11-9-715 (Repl. 2012) not only on the indemnity benefits awarded herein, but on

those already paid.  This provision reads in pertinent part:

(B) Attorney’s fees shall be twenty-five percent (25%) of compensation for
indemnity benefits payable to the injured employee or dependents of a
deceased employee . . . In all other cases whenever the commission finds
that a claim has been controverted, in whole or in part, the commission shall
direct that fees for legal services be paid to the attorney for the claimant as
follows:  One-half (½) by the employer or carrier in addition to compensation
awarded; and one-half (½) by the injured employee or dependents of a
deceased employee out of compensation payable to them.

(ii) The fees shall be allowed only on the amount of compensation for
indemnity benefits controverted and awarded.

Id. § 11-9-715(a)(1)(B) & (a)(2)(B)(i)-(ii).

Certainly, he has proven entitlement to a controverted fee on the temporary total

disability benefits that he has shown Respondents should have paid but did not:  those for

September 25, 2012, from March 27, 2013 to June 18, 2013, and from August 1, 2013 to

September 12, 2013.

But what about the two periods that Respondents have already paid temporary total

disability benefits:  from December 5, 2012 to March 26, 2013 and from June 19, 2013 to

July 30, 2013?  With respect to the first period, which began on the date Claimant

underwent his first surgery, the evidence shows that Respondents issued Claimant his first
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check on December 18, 2012 for the two-week period ending on that date.  Wilkins

explained:  “That’s what my time allotment is for the Commission is to get the check out

in 14 days.”  She was apparently referencing Ark. Code Ann. § 11-9-802(a) (Repl. 2012):

The first installment of compensation shall become due on the fifteenth day
after the employer has notice of the injury or death, as provided in § 11-9-
701, on which date all compensation then accrued shall be paid.  Thereafter,
compensation shall be paid every two (2) weeks except where the Workers’
Compensation Commission directs that installment payments be made at
other periods.

Therefore, Claimant’s temporary total disability benefits were begun in a timely fashion;

nothing about the date of his first check shows that Respondents controverted them under

Ark. Code Ann. § 11-9-803 (Repl. 2012).  His counsel pointed to his correspondence on

December 11 and 20, 2012, discussed above, as evidence of his efforts to get

Respondents to pay.  But again, at the time those letters were written, benefits were not

overdue.  I do not find that Respondents were intending to controvert his entitlement to

temporary total disability benefits during this period, and that the efforts of Claimant’s

counsel averted this.  See Cleek v. Great S. Metals, 335 Ark. 342, 981 S.W.2d 529 (1998);

Goodwin v. Phillips Petroleum Co., 72 Ark. App. 302, 37 S.W.3d 644 (2001).  Claimant’s

attorney is not entitled to a fee on benefits for the period of December 5, 2012 to March

26, 2013.

As for the latter period, June 19, 2013 to July 30, 2013, the evidence establishes

that after Dr. Meredith wrote about Claimant’s references to dancing and partying on April

4, 2013, Wilkins, the adjustor, informed Claimant’s counsel on April 18, 2013 that “I am no

longer approving any additional medical or PT due to ‘an independent intervening cause.’”

Unquestionably, Respondents at that point had elected to controvert all further benefits
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under the claim.  Clearly, the only reason that Wilkins did not also mention temporary total

disability benefits in her communication was that they were not being paid at that time.  In

response, Claimant’s counsel worked to procure from Dr. Meredith a letter in which he

clarified that any efforts by Claimant to dance had no effect on the fracture.  Thereafter,

as Respondents admitted in their contentions, medical benefits were resumed.  And once

Claimant again underwent surgery–on June 19, 2013, temporary total disability benefits

were resumed as well.  The preponderance of the evidence establishes that but for the

efforts of his counsel, Claimant would not have received temporary total disability benefits

for the period of June 19, 2013 to July 30, 2013.  Consequently, under Cleek and Goodwin,

supra, as well as § 11-9-715, his attorney is entitled to controverted fee on these benefits.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2012).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 2012).  See Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


