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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

additional workers’ compensation benefits.  On November 13, 2012, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1. 

The testimony of Lawrence L. Kennedy, the claimant, and Robert Byrd, coupled with the

deposition of Dr. Richard Wirges, along with medical reports and other documents comprised the

record in this claim.

DISCUSSION
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Lawrence L. Kennedy, the claimant, with a date of birth of April 20, 1961, is a 1979, high

school graduate.  The claimant commenced his employment with respondent-employer on June

29, 1992.  During the pertinent time period the claimant performed the job of a coil handler in his

employment with respondent-employer.

Regarding his work history before being employed by respondent-employer, the

testimony of the claimant reflects that he worked for Hubbard and Hoke, which was a furniture

store, after graduating high school.  Thereafter the claimant was employed by Kagan-Dixon,

which processed aluminum and copper wire.  After leaving the wire company, the claimant

worked at the Coca-Cola plant. The claimant then went on the air base just outside of Blytheville

working as a supervisor/foreman at a store until the base closed down.  The claimant explained

that he was a foreman at the store for the receiving part.  The claimant did not undergo any

vocational classes or get additional education beyond the twelfth grade.  The claimant went to

work for respondent-employer after the base closure. 

The claimant commenced his employment with respondent-employer in June 1992, and

worked continuously for same until August 6, 2010.   The claimant relayed the chronology of his

various jobs while employed by respondent-employer:

     Okay.  I worked in the warehouse with supplies, issuing out
supplies to the guys as they needed them, cleaning, stocking the
shelves and cleaning, unloading trucks, and then, I went from there
to - - promoted to do warehouse truck driver, go into town or go
out of town picking up parts, supplies, and bringing them back to
the mill.  Then, I left there, and I went to the warehouse counter in
the warehouse where I was issuing out parts and stuff to the guys. 
Then, I left from there, went to shipping.  I got a Taylor Operator’s
job, and from the Taylor Operator, I went to the port and operated a
port crane, and then, from the port crane, I got demoted down to a
coil crimper in the shipping bay, and that was the last title I held.
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(T. 12-13). 

The claimant’s testimony reflects that the demotion from crane operator to coil crimper in the

shipping bay was the product of the task being contracted out by respondent-employer, and that

of the eight (8) crane operators only two (2) positions were retained..  

The testimony of the claimant reflects that he performed the coil crimper job duties for

the last four (4) to five (5) years that he worked for respondent-employer.  The claimant

described his job duties as a coil crimper:

     Working in the shipping bay as a coil crimper, because I sit on
the floor with the crane operators, and what we do is we put covers
on the inside of the coil, outside the coil, and you put bands on
them and you have to tighten these bands with a tensioning crimper
and pop the band off.  And also had some coils that we had to
paper wrap; put cardboard in the eye and put the paper on it, and
then, put the bands on it and tighten it.  And then, you had rail cars
in there where the crane would sit the coil down in the rail car, and
you lock it in with a bulkhead or put wood in between them.  (T.
14).

In terms of the portions of the job that caused him to have tension or flexion of his wrists, the

claimant offered:

     Well, I operated the port crane probably about three years
before I went to the shipping bay, and you operate these levers and
stuff.  So, I left - - then, the shipping bay, like I said, when you put
those bands on those coils and you have this tensioner to tighten
that band, and then, you have - - it’s almost like a - - we called it a
gun, but you have to crimp that - - this clamp on there.  You have
to crimp it twice, and it’s like shooting a gun because of the power
of the air.  And then, you have to - - you have to have the crimper
in one hand and the tensioner in the other.  And when you break
that band, it just made my hand worse.  It hurt when you popped
those bands.

     It felt like I was getting electrocuted, like I’m sticking my hand
n a socket when I popped those bands. (T. 14-15).
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Regarding the frequency of performing the above task during a typical day, the claimant testified:

     I’d say in one day, shoot, you’d probably have to do that about
four or five hundred times, because you put a lot of bands on a coil. 
And also, you have the bands, they come in rolls, and we got this
machine that cut these bands in certain lengths, and then, you have
to put the clamp on , you have to bend the band on one side of that
clamp, and then, you’d have to bend it on the other side of that
clamp, so that when you stuck the band in the coil, that clip
wouldn’t move.  And we do like six hundred, seven hundred bands
a day. 

     Right, all that in a day. (T. 15).

The claimant testified regarding the on-set of his symptoms attributable to the above work

activities:

     Well, I noticed my hands having symptoms.  I would - - you
know, I would go home, and when you go home, you have to go to
bed, because you’ve got to be back there at night or vise-versa
during the day, and the pain just kept getting worse and worse,
worse and worse.  So, I was in the rail cars, and they have these
bulkheads and the crane operator, they would set that coil down,
and then, you would have to push that bulkhead up to that coil
either with your hands, pry bar, or your legs.  And I couldn’t push
those bulkheads up with my hand, and I would ask the crane
operator to do it.  It didn’t take a lot of time, wouldn’t have to wait,
but some of them just didn’t want to do that.  They wanted to see
you push that bulkhead up to that coil, and I couldn’t do it.  So,
then, I went to the doctor. (T. 16). 

On July 7, 2008, the claimant was seen by Dr. William L. Bourland, a Memphis orthopedic

physician, and relayed that he had been experiencing symptoms/problems for about a year. (T.

17).   The claimant was also seen by Dr. Sorenson in Memphis, who diagnosed a moderate

median neuropathy in both wrists.  In comparing the symptoms in the right wrist verus the left

wrist, the claimant offered:

     To me, at the time, they were both the same.  I would go home
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or even while I was at work when I finished popping - - like I said,
when I popped the bands or used the tensioner, it felt like my hands
going in a light socket, and it got so bad that I would just prep the
coils, put the bands in them, but I wouldn’t tighten the bands,
because it was like four people in the bay, and we was working
together.  So, if I crimped the coil, they would pop the bands. (T.
17).

The claimant is left-handed.

The claimant eventually underwent surgery in connection with the right hand/wrist

complaint in November 17, 2009.   The claimant never underwent surgery in connection with the

left wrist carpal tunnel syndrome. The testimony of the claimant reflects:

     What happened was when I went to the doctor and he said I had
carpal tunnel in both of my hands, he told me I need surgery, and
he said the sooner the better.  So, when I went work and I told him
that I had carpal tunnel, and that it came from the job, they got
firing red over that.  So, then they told me I had to make a
statement of me having carpal tunnel, and they really got pissed off
at me, because I couldn’t give them a date.  They asked me to give
me a specific date that you started having this carpal syndrome.  It
progressed, and like I said, when I got to the doctor that’s when I
found out that I had carpal tunnel.  And like I said, they flew off,
because they didn’t like that.  So, ever since I told them that I had
the carpal tunnel, I just started getting in trouble, called to the
office for ridiculous reasons and all that kind of stuff, and the
surgery I was going to have, but then, I had to postpone the surgery
because I had to get approved under workman’s comp.  And then,
once I got approved under workman’s comp, then, I had the
surgery.

     I want to say I was off a week or two before, and it may not be
that long, because when I went back to work, I still had some
bandage on my hand. (T. 18-19).

The claimant testified regarding his assigned job duties upon his return to work following the

right carpal tunnel surgery:

     Okay.  When I went back to work, they told me all I had to do
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was write the numbers down on the coils that came in to the bay. 
Okay.  And then, in that first week that I was back at work when I
still had those bandages on my hand, they made me do what’s
called a confined space watch.  It was freezing cold outside, and
this guy was down in the pit.  I could not leave him, because I have
that guy’s life in my hand.  So, I’m out there in the cold, just had
this surgery, and my hand is killing me.  Now, when I worked in
the bay, it wasn’t that bad.  As a matter of fact, I don’t think I even
felt it when I was in the bay the first two or three days.  But when I
went out there in the cold in the freezing weather to do those
confined space watch, I did it for three days straight, and a knot
came up on my wrist.

     On my right wrist where he cut into it, a knot came up on my
wrist.  And when that knot came up on my wrist, it felt like
somebody had put a tight band around it and just cut the circulation
off of it. (T. 19-20).  

Following the above three (3) days, the claimant’s testimony reflects, regarding his assigned

duties:

     Okay.  After that I was put back in the bay for a while just
writing the numbers down, and then, after that I was working
outside during the summer when it was hot.  They had a back of a
eighteen-wheeler sitting behind the shipping office, and I had to
paint that with paint rollers and stuff, and that - - the top of that
trailer was about as to the top of this lever here or a little bit
shorter, (witness indicating - - about ten to twelve feet).(T. 20).

The claimant testified that the painting caused his wrist to hurt and that he notified his

supervisor, Ken Robinson.  The claimant continued regarding the progression of his duties:

     Okay.  While I was painting, it was hot weather; a hundred
degree temperatures, I’m out there painting.  The supervisor came
out there, and told me I wasn’t going fast enough.  In this hot
weather, told me I wasn’t going fast enough.  And then, when I
would try to go into the office and cool off, he would come out - -
come in the break room and ask me how come I’m sitting down. 
Well, they have chairs and tables in there for you to sit down and
eat and everything, and, you know, they put out all these deals, sent
out all these e-mails like they so worried about they customers - - I
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mean, they employees.  Well, during that hundred degree
temperature, they wanted me to stay outside. 

     Even during my breaks.  When I done my breaks, I would go in,
get me some water or some Gatorade, and I would sit outside. (T.
21). 

The claimant maintains that he had not been treated similarly prior to his carpal tunnel syndrome

claims.  The claimant further asserts that he had no complaints about the way he was treated by

supervisors at respondent-employer prior to complaining that he had carpal tunnel syndrome.

The claimant continued regarding his treatment by supervisor personnel of respondent-

employer through his August 2010 employment termination:

     Okay.  The supervisor came out, and I was still painting this
trailer.  Like I said, he told me I wasn’t going fast enough and
everything, and he told me that he thought I should be able to paint
during the day, because it was taking me too long to paint this
truck.  So, then, I told him I was doing the best I could do.  I was
going at my speed that I could go and like I said, it was hundred
degree temperatures out there, and I could feel the heat coming off
that steel that I was painting and stuff.  And I told him that I
couldn’t paint no more than that gallon, because I was using those
rollers and everything.  Well, he told me that I had to paint more,
because they said I wasn’t going fast enough and all this kind of
stuff.  And one day I got called in the office; Robert Byrd, he fired
me. (T. 22).

In describing the reasoning for his employment termination, the claimant testified: 

     Insubordination and stuff because see what happened was, we
had another supervisor before that - - he quit, and Ken Robinson at
the same time telling me I wasn’t painting fast enough.  He come
out there, telling me that money ain’t everything; you know, if you
can’t do the job, you need to quit.  And I told him I wasn’t going to
quit; that they was going to have to fire me. (T. 22-23).

The claimant testified that he wanted to continue his job and to obtain medical treatment

for his left wrist.  The claimant’s testimony reflects that he never obtain any medical treatment
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for his left wrist after seeing Dr. Bourland.  

The claimant acknowledged that during the time he was performing the painting work

outside he was seeing Dr. Christian Fahey, a Memphis orthopedic physician.  Dr. Fahey provided

an impairment rating and released the claimant to full duty work.  The testimony of the claimant

reflects that Dr. Fahey discussed the matter of RSD with him.  The claimant offered regarding his

experience with temperature change in his hands:

     Oh, yes.  My wife has been sick ever since I started working for
Nucor, and she can tell you when it’s going to rain, because her
bones and joints get to aching, and I didn’t experience that until my
hand.  I can tell a change in the temperature, my hands hurt me in
the cold, and my hands hurt me in the summertime. (T. 24). 

The claimant does not continue to experience any swelling in his hands.  The claimant

offered regarding the current symptoms he experiences in his hands:

     It’s like I don’t have control over my hands anymore.  I shave,
and when I shave, my wrist will bend and when that wrist bends,
they do jumpings and they go numb, and like I said, my hands done
changed every aspect of my life.  That’s to shaving, to getting
dressed, to toting a plate, a cup of water and it’s embarrassing to
drop a plate of food in front of hundreds of people, and I’ve done
that and I know how it feels. (T. 24-25).

The claimant was seen by Dr. Wirges through a change of physician request.  The

claimant noted that he did not request a specific doctor, but just wanted a different doctor.  The

claimant was seen by Dr. Wirges on May 24, 2010, and was referred for an EMG by Dr. Nallu, in

Little Rock.  Dr. Nallu commented on the EMG the claimant had before and after the surgery. 

The claimant was having similar symptoms after the surgery as he was having before.  Dr. Nallu

recommended that the claimant continue Lyrica as well as Amitriptyline, which the claimant was

being prescribed.  The claimant testified that he is still being prescribed the afore medicines.  The
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claimant’s testimony reflects that the medicines do help. (T. 26).  The claimant testified,

regarding the afore:

     Yes, because I have to constantly rub my right hand, constantly. 

     I don’t have to do it on the left.  My hand just feels like it’s on
fire, scraping.  It’s like they’s pins and like my tip of my fingers are
swollen about to bust, and I just have to keep rubbing them
constantly. (T. 26).

The claimant testified that he did not get the repeat occupational therapy service to improve his

symptoms or desensitizations techniques that Dr. Nallu recommended.  The testimony of the 

claimant reflects that he was not provided a program of vocational rehabilitation as

recommended by Dr. Nallu.  The claimant offered that the only thing he was provided was

physical therapy.  

The claimant testified that at some point after seeing Dr. Wirges and Dr. Nallu, the

respondents ceased paying for his medical treatment.  Following the afore, the claimant

commenced seeing Dr. Steven Wener.  Regarding the selection of Dr. Wener, the claimant

testified:

     For one, I needed a family doctor, and they were a clinic over
there, and they handle my wife. . . .  (T. 27).

The claimant added that Dr. Wener was in the same building as Dr. Wirges.  The claimant

testified that he saw Dr. Wener for his wrists, and was prescribed the medications suggested by

Dr. Nallu.  The claimant continues to take the Lyrica and Amitriptyline as prescribed by Dr.

Wener, which was the same medications he was taking when he was being seen by Dr. Wirges

and Dr. Nallu.  The claimant added that the medications had previously been prescribed by Dr.

Fahey.
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The medical in the record reflects that the claimant complained of problems in both wrists

at the outset, though the did not have surgery on the left wrist.  Further, the records of Dr. Fahey

indicated that he relayed to the claimant that they would not consider surgery on the left wrist

until a good result was had on the right wrist.  The claimant denied that there was ever a decision

on his part to avoid getting treatment on his left hand.   The testimony of the claimant reflects,

regarding his desire for treatment on his left wrist:

     Yes.  I even told them that I was coming for both my hands, not
just my right hand. (T. 29).

The evidence reflects that the claimant underwent nerve conduction studies on both hands. (T.

29).

The claimant applied for and was approved for Social Security Disability.  The testimony

of the claimant reflects that the duration of the afore approval has been almost a year. Claimant

receives $2,100.00, monthly in Social Security Disability benefits.  Claimant testified that he has

no other source of income.  The claimant was provided COBRA insurance rights after the August

2010,  termination of his employment.  The claimant testified that he had COBRA until the end

of December (2011), for which he paid $1,000.00, per month.  The claimant’s testimony reflects

that he utilized Blue Cross-Blue Shield, to obtain medical treatment on his wrist once

respondents ceased paying for medical benefits.  

The claimant has not worked anyplace since the termination of his employment by

respondents in August 2010.  As to whether he feels that he could work anywhere, the claimant’s

testimony reflects:

     Well, at the time I bided on jobs that I’d performed before, and
they were giving jobs to people on the street before they would
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give to me a job that I had already done, and applied for, they’d tell
me that I don’t have no experience. (T. 31).

The claimant asserts that the above occurred when he was in the shipping bay and on light duty

in connection with his compensable injury – after his 2009 surgery but before he was fired in

2010.  The claimant maintains that the only job that was available that he knew that he could

perform, and on which he bid, was a Taylor Operator. (T. 32).

As to whether he was actually doing light duty at respondent-employer before he was

fired in August 2010, the claimant relayed:

     They call it light duty.  Now, I was working in the shipping bay
and I had a lifting restriction and different things on there, and the
supervisors would come in and tell me to do something, and I
couldn’t to it, because if I done it, I’d done what my doctor told me
not to do.  And by me not doing those tasks, I was being called to
the office and being reprimanded on it. (T. 32). 

The claimant offered that the afore occurred around August 2010. 

The evidence reflects that the claimant was not seen by Dr. Wirges until May 26, 2011. 

The claimant was seen by Dr. Fahey prior to the termination of his employment in August 2010. 

The testimony of the claimant reflects, regarding the afore:

     But it was - - the last doctor I went to was Dr. Fahey, and he’s
the one that released me back to full duty because he said that I
need to be doing something, because if I didn’t, my hand would
like lock up or freeze up on me. (T. 33).

The claimant acknowledged receiving indemnity benefits to correspond with his 10% impairment

to the right upper extremity after July 2010.  The claimant maintains that after surgery the

condition of his right hand was worse than the left hand.  

The claimant offered that presently, the condition of his right hand is worse than that of
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his left hand.  Regarding his present right-hand symptoms, the claimant testified:

     This right hand feels like it’s on fire.  I feel like I have
somebody sticking me with a bunch of needles, and like I said, it
feels like the tip of my tongue - - I mean the fingers are going to
explode.  I don’t know what’s causing it, how it be, but whenever
this [right] hand is unoccupied or not doing anything, it hurts. 

     Every so often, I feel pain in my arm, but I don’t know if it’s
associated with my carpal tunnel or not. (T. 34).

 The claimant also described the symptoms experienced in his left hand:

     Now, my left hand, I still have the pins, because that’s the way
it started out, the pins and stuff, and when I do work with it, it
starts aching and feels like it’s burning, and like I said, it’s sticking
your hand in a light socket.  I can move this wrist.  I done cut
myself about four or five times real bad, and that’s just trying to
use a razor blade. 

     Shaving my head. (T. 35). 

The claimant testified that he does not experience a sensation of numbness in the left hand.  

During cross-examination the claimant acknowledged testifying that he is disabled, and

that he has been on Social Security Disability for “almost” a year.  The claimant testified that the

nature of his disability, which serves as the basis for his approval of Social Security Disability in

the carpal tunnel in his hands.  The claimant asserts that he cannot work and has not worked

since August 2010.

The claimant acknowledged that his employment was terminated by respondent-employer

because he was not working very well, and his supervisors did not think he was doing a very

good job. (T. 37).   The claimant maintains that he could have done another job at respondent-

employer, rather than being terminated.  When questioned whether he can presently perform the

other job at respondent-employer, the claimant testified:
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     In a way, it’s like driving a car, but I can’t do it for twelve hours
straight. (T. 37).

The claimant testified that he has tried to get a job, but has not been able to do so because of the

carpal tunnel.  

While the claimant was released to full duty by Dr. Bourland in July 2009, he did not

undergo right carpal tunnel release surgery until November 17, 2009.  The claimant testified that

after his release to full duty, he went back to his regular job, however he was unable to perform

some of job duties.  (T. 39).   Again, the claimant confirmed that he was not able to work from

August 2010, and is still not able to work.  

The claimant confirmed that the carpal tunnel surgery was on his right hand, which is his

non-dominate hand.  The claimant testified that when he uses his right hand it hurts, nevertheless

he does use it.  Regarding his limitation with respect to the right hand, the claimant testified:

     I can’t do no - - I can’t do lifting.  Lift, pushing, or nothing like
that. (T. 40).

As to whether either hand has gotten better since he has not work in over two and a half years,

the claimant’s testimony reflects:

     My hands still hurt, but I don’t have to use them as much; so, I
would say yes. (T. 40).

The testimony of the claimant reflects that even with the carpal tunnel release on the right

hand, his present symptoms are worse in the right hand than the left hand.  In light of the afore,

the claimant responded why he wanted to proceed with a left carpal tunnel release:

     I feel what made my right hand bad was when I was working
out in the freezing temperature, and like I say, a knot came up on
my wrist, and when I went back to Dr. Bourland, that knot was still
on my wrist, and he said he’s never seen that happen before and
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everything.  
(T. 40).

The claimant testified that Dr. Bourland treated the knot with an injection.  As to whether he

really wants surgery on the left hand, the claimant’s testimony reflects:

     I could say yes and no to that question.  If it could stop the pins,
throbbing, and all that kind of stuff, yes. (T. 41).

The claimant acknowledged that he has had group insurance all this time.  As to why he

has not had surgery on the left wrist, the claimant testified:

     Won’t no doctor see me as long as I’m under workman’s comp. 
They say I would have to get a letter of release from workman’s
comp before I could go even talk to them.  (T. 41).

The claimant noted that several physicians in the Memphis area have relayed the afore.  The

claimant continued:

     I have a note saying that I had to be given a denial from
workman’s comp before they would even talk to me. (T. 41-42).

The claimant asserts that he would have the surgery on the left hand if a physician would agree to

perform it.  The claimant added:

     No.  I don’t want to have - - I wouldn’t have the surgery if it
was going to end up like my [right] hand, but I would have the
surgery if it would take this pain away, and yes, I would have
surgery on it, because I know that I won’t go stand out in no
freezing cold after it’s done. (T. 42). 

While he continues to experience difficulties/symptoms with his hand, the testimony of the

claimant reflects that he performs routine activities around his house:

     I said my hand bothered me when it’s hot.  I still cut my yard,
but I have a self-propelled mower.  I still run a weed eater.  (T. 42).

The testimony of the claimant reflects that he has been seen by five (5) physicians in
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connection with his hand symptoms.  The claimant offered that he was seen by Dr. Wirges, the

change of physician doctor, on two (2) occasions.  Since last being seen by Dr. Wirges the

claimant has received medical treatment for his hands under the care of Dr. Wener.  The

testimony of the claimant reflects that Dr. Wener has also provided treatment of other complaints

in addition to the hands.  As far as a recent lack of medical treatment being administered by Dr.

Wener with respect to his hand complaints, the claimant elaborated:

     Won’t no doctor see me as long as I’m under workman’s comp. 
I can’t go see a doctor as long as I’m under workman’s comp.  I
have to be released from workman’s comp.  I even called Dr.
Bourland about doing the surgery on my left hand.  Dr. Bourland,
he got so pissed off, he said he would not handle me under
workman’s comp.  I have to come with my own insurance.  He said
he would not handle a workman’s comp case again. (T. 43-44).

While the claimant testified that he did not have group insurance, he anticipated getting

Medicare the day following the hearing.  As to whether he would go see Dr. Bourland once he

had Medicare, the claimant testified:

     No.  I can’t go see him right now because it costs money, and I
don’t know if he’s in the PPO, that’s something I got to look at and
see if he’ll even handle - - some of those doctors won’t take
Medicare. 

     But if he’ll take it, yes, I will be going to see him to have
surgery on my hand. (T. 44-45).

In addition to having not worked since August 2010, the testimony of the claimant

reflects that he has not received any kind of disability aside from Social Security Disability since

August 2010.  As far as any short-term disability or long-term disability policies from which he

could have received disability benefits, the claimant testified:

     I did.  I had insurance that I paid in ever since I started working
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at Nucor, and I got cheated out of it, I think.

     It’s an insurance that you take out.

     When you work out there, and they - - I thought I was on it, but
then, when I got fired and asked about it, they said that you have to
be off for thirty days, and see I was off thirty days plus, but I had a
different surgery.  I had surgery on my hand, and then, I had a
different surgery.  That doctor kept me off - - for over thirty days.
(T. 45).

The claimant had some non-related surgery for some other medical problems, which was shortly

after the November 17, 2009, hand surgery.  The claimant estimates that he was off work about a

month and a half as a result of the non-work-related surgery.  The claimant continued:

     And like I said, I had surgery on my wrist, but then, I had to
have that surgery.  So, that surgery kept me off even longer than I
would have been off when I had this surgery. 

*          *          *    
     That doctor kept me off for like a month and a half.  Okay. 
When I got fired, and I asked about that insurance that I paid in all
those year, they say you have to be off for thirty days for the hand
surgery in order to get that long-term disability, but by me not
being off thirty days for the hand, I was refused that disability
insurance. (T. 46-47).

Following the August 2010, termination of his employment, the claimant testified that he

used  his retirement money for income until he was approved for Social Security Disability.  As

far as the employment status of his wife, the claimant testified:

     She’s employed, but she’s disabled and she works one day a
week for four hours or she may work two days a week for eight
hours. 
(T. 48).

The claimant’s wife is also in Social Security Disability.  The claimant added:

     Right.  My wife’s been on it ever since I was working at Nucor. 
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It’s a life-long illness that she has; she almost died three times. (T.
48).

As far as any plans to return to work or trying to find a job, the claimant’s testimony

reflects:

     No, because during the time that I was off, I was looking for
some jobs, and I was going to be hired on one, but couldn’t handle
it because of the symptoms in my hand. (T. 48-49).

The claimant offered regarding the kinds of job that he thought he could handle:

     With the pain and with the finances that I had, I would work a
job before I lost my house, my truck, no food on the table.  I would
have worked any job.  I applied for all the jobs that was out there.  I
could not get one. (T. 49).

 
The claimant applied for jobs at a furniture store, Walmart, and McDonald’s.  The claimant was

not hired, explaining:

     Some didn’t have no positions, and some they - - one guy tried
at Lowe’s, and he said that I would have to be doing some lifting
and stuff, and he just told me he had hired somebody else. (T. 49).

The claimant disclosed the difficulties/problems that he was having with his hands to prospective

employers.

During re-direct examination the claimant offered that he would like to return to work if

he could get his hands fixed.  The claimant testified regarding his understanding of Dr. Fahey’s

prognosis with respect to surgery of the left hand:

     My understanding was that they was going to do the right hand,
and they wasn’t going to do no surgery until the right hand got
better.

     It never got better. (T. 50).

The claimant testified that both Dr. Bourland and Dr. Fahey took the same position of wanting to
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see the right hand get better before offering surgery on the left hand.  The testimony of the

claimant reflects that he still would like to get the right hand better and treatment on the left

hand.  The claimant maintains that he has never been released by a doctor regarding care for his

left hand.

During re-cross examination, the claimant was questioned about being released by Dr.

Wirges with respect to both hands:

     Dr. Wirges told me that from what he saw - - and he told me I
had problems in my hand.  He said but the tests didn’t show that I
had RSD, and which all of them said, and they said that they would
do surgery on my left hand, but Dr. Wriges said that just because
he don’t see it don’t mean that I don’t have it.  That’s what he told
me.  
(T. 51-52).

The claimant explained that if he could have surgery on his left hand and treatment on his right

hand he would be ready to go back to work:

     Sure, I would be ready to go back to work.  I hate I’m not
working now.  The money that I was making at that steel mill, I
would have put up with the pain to keep that job, because I was
looking toward my retirement. (T. 52).

The claimant testified that at the time his employment was initially terminated by

respondent-employer he received written notice of same and appealed it.  The testimony of the

claimant reflects, regarding the afore:

     Okay.  Yes, like I was saying one time, Robert Byrd fired me
when I was painting that truck, and I had to call headquarters and
headquarters turned the firing into a three-day suspension. 

     Right.  That one didn’t stick, but then, I got fired August 6,
2010. (T. 53).

The claimant received a copy of the termination which reflected insubordination as the bases for
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same.   As far as any appeal of the August 6, 2010, firing, the claimant offered:

     No.  I called headquarters and it didn’t go no further from there. 
(T. 53).

The claimant testified that while he applied for unemployment benefits he was unable to get

them.  The claimant had last treated by Dr. Fahey in July 2010, prior to his August 6, 2010,

termination, and was next seen by a physician, Dr. Wener,  in December 2010.

Robert Byrd, the shipping manager, for respondent-employer testified on behalf of

respondents.  Mr. Byrd was aware that the claimant had undergone carpal tunnel surgery and had

been released to light duty at one time, which was provided by respondent-employer.  As to

whether or not the light duty work was within the claimant’s restrictions, Mr. Byrd offered:

     Everything that we asked Lawrence to do was approved by his
doctor. (T. 56).

Mr. Byrd asserts that the claimant had a problem performing the light-duty jobs, to include

instances of not doing what he was supposed to do.  Mr. Byrd’s testimony reflects that he was

having problems with the claimant because of his performance during the period of time he was

on light duty.  

Mr. Byrd testified that the claimant had performance issues before he ever reported the

carpal tunnel problem.  As far as the duration of the performance issues before the claimant’s

August 6, 2010, employment termination, Mr. Byrd testified:

     No, sir.  I don’t remember the exact timeframe that I was there
at that plant.  Lawrence was in the department when I came over. 
So, I can’t actually comment on probably the past.  I can only
comment on my - - (T. 56).

Mr. Byrd has been over the shipping department for approximately seven (7) years - - 2007,
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2008.  Mr. Byrd’s testimony reflects that during the afore period when he had performance

problems with the claimant, the claimant did not blame it on his hands.  

Mr. Byrd testified that after the claimant did the light duty job he received notification

that the claimant had been released to full duty.  Mr. Byrd added that it was his understanding

that the doctor released the claimant to full duty at the job that he had at respondent-employer. 

Mr. Byrd’s testimony reflects that respondent-employer still had a job for the claimant at the time

of the full duty release, and that the claimant returned to his regular job.  Mr. Byrd added:

     Yes, sir, he went back to the job he was doing prior to him
being out. (T. 57).

Mr. Byrd’s testimony reflects that the claimant had problems performing the job:

     Well, I mean, examples were lack of performance, not taking
care of, I would say duties as other team mates were taking care of
duties, being extremely slow, refusal to do certain jobs, things of
those nature. (T. 57-58).

Mr. Byrd confirmed that with respondent-employer being a steel mill there are not many

jobs at the mill that do not require somebody who is not physically able to do them.  The

testimony of Mr. Byrd reflects that every job in the shipping department pretty much requires

somebody to use their hands, or use their feet, or use their head or do something.  

Mr. Byrd testified that he counseled with the claimant about his poor performance and the

possibility that he might be terminated.  Regarding the claimant’s three-day suspension, Mr.

Byrd’s testimony reflects:

     That is correct.  I think the way he stated it was, he was
terminated and it was reversed, and that was not a true statement. 
We suspended him for three days based on his work performance
at that time. 
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     After he came back to work, we did terminate him.  I don’t
remember exactly how may days were in between, but he did
return. (T. 58-59).

Mr. Byrd opined that he had a good business reason, as far as being an employee of respondent-

employer and a supervisor, to get rid of the claimant when he did, and that it had nothing to do

with the injury that he sustained on the job.   Regarding the availability of an appeal process for

an employee whose employment has been terminated, Mr. Byrd testified:

     Honestly, any team member has the right to go to the next level
of management and discuss the situation.  So, yes, I mean, you can
call the general manager of the plant, Sam Commella, or you can
call all the way to the Chairman of the Board, Dan Domicco, and
talk with him about your situation. (T. 59).

Mr. Byrd’s testimony reflects that he is unaware if the claimant took any of the above measures.

During cross-examination, Mr. Byrd confirmed that he is not in a position to determine

whether there were any disciplinary actions with respect to the claimant before 2007 or 2008. 

The claimant remained in the employment of respondent-employer from 1992 until 2010.  As far

as the claimant’s work habits prior to his arrival in the shipping department of respondent-

employer, Mr. Byrd offered:

     You know, honestly, I don’t know about his past before I got
there. (T. 60).

Mr. Byrd confirmed that the claimant’s complaints of pain in his wrist in 2007, as

reflected in the medical records, would correspond to just about the time he took over the

position of manager of the shipping department.  Mr. Byrd testified that once he took over as

manager of the shipping department he spoke with the claimant regularly, which would have

been about the time that the claimant began experiencing the carpal tunnel symptoms.
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As to whether the activities described by the claimant in the performance of his regular

job duties put a lot of pressure on the hand and wrist, Mr. Byrd offered:

     I don’t know that I can say that that’s correct or not.

     Well, I mean, I’ve used the banders and crimpers for - - I’ve
been with Nucor for almost twenty years.  I’ve banded and crimped
hundreds of thousand of different bands.  I can’t say that it actually
caused any pressure. (T. 61).

The testimony of Mr. Byrd also expressed reservations regarding the amount of banding coils

that the claimant performed during a typical day:

     I don’t know that I would agree with that. 

     You’ve got three guys in that area rotating.  There’s three bands
per coil depending on how many coils the mill ran that day whether
it ran splits or masters.  If they run masters, I mean, you would get
a few per hour.  If they run splits, then, you would get, you know,
quite a few per hour.  So, to say four or five hundred, I think that’s
a little bit much. 

*         *          *

     Honestly, I can’t pinpoint a number.  I can go back and get you
a number, if you’d like.  But I mean, today I can’t tell you that it
was twenty-five or it was thirty.  What I can tell you, is there are
days that are busier and there are days that are slower with three
people over there working doing the same job.  So, I would think
four or five hundred would be a little bit high. 

     We might say a hundred and fifty, a hundred and seventy five.
(T. 61-62).

Mr. Byrd was questioned regarding the claimant’s performance issues with which he took

exception or had complaints of:

     I don’t know that I necessarily was the person that was
complaining, but I had multiple complaints about Lawrence while
he was out there on the floor about his work performance, the
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amount of work that he did, you know, compared to the other
teammates out on the floor, yes. (T. 63).

Regarding the time frame of receipt of the complaints, Mr. Byrd’s testimony reflects:

     I don’t know the exact date today.

     Again, I can’t speculate.  I’d have to go back and look. (T. 63).

Mr. Byrd was unable to testify if the complaints were in 2008, and did not have at the hearing

any records of any complaints about the claimant’s work performance before 2008.  Mr. Byrd

conceded that he did not have any evidence at the hearing to dispute what the claimant relayed

about his work record before 2007.  (T. 63).

Mr. Byrd testified that the three (3) day suspension the claimant received was in August

2010.  Regarding the basis for the afore suspension, Mr. Byrd testified:

     I don’t remember - - recall exactly what the document stated.  I
would have to go back and review the document to be able to give
you the exact wording, but I do - - I can kind of give you an idea.

     It was lack of performance and not willing to perform tasks that
were asked of him. (T. 64).

While cognizant of the fact that the claimant had undergone surgery on the right hand, when

questioned whether he was aware that he was diagnosed for the similar condition in his left hand,

but not yet had surgery, Mr. Byrd’s testimony reflects:

     I don’t know that I was fully aware of his diagnosis.  I was
aware that he had surgery, and that he had returned from surgery.
(T. 64).

Mr. Byrd testified that questions regarding the claimant’s medical records would probably best

be addressed by respondent’s HR person, Kelly.  The testimony of Mr. Byrd reflects that from his

perspective and understanding the claimant had been sent back to his regular job and was asked
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to perform the duties of his coil crimping job. (T. 64).  The coil crimping job required the

claimant to use his hands and wrist on a regular basis, just as it did before 2009. 

Once the claimant’s three (3) day suspension ended and he returned to work, Mr. Byrd

testified that “pretty much the same thing as before” happened.  Mr. Byrd disputes that the

claimant was unable to perform his “duties again”:

     I wouldn’t say he was unable.  I would say he refused to do
duties, yes.” (T. 65).

Mr. Byrd continued regarding the claimant’s work activities following the three (3) day

suspension:

     Well, I mean, we had given Lawrence several tasks, asking him
to complete them.  The tasks weren’t completed in a timely fashion
or weren’t completed at all, had a very poor attitude about work,
management, the company, just basically refused to do the job.  I
mean, without looking at the form that was actually in front of me,
I mean, I can’t state word for word what was on the form. (T. 65).

Asked to elaborate on the duties that the claimant failed to perform in an appropriate manner or

time frame, Mr. Byrd’s testimony reflects:

     Just off the top of my head thinking back, we asked Lawrence
to sweep.  We asked Lawrence to pick up bands off the ground, off
the floor.  We asked Lawrence to operate a small fork lift.  We
asked Lawrence to take inventory.  We asked Lawrence to write
numbers on the side of coils.  We asked Lawrence to do the task he
was talking about the - - I forgot what he called it - - 

     Yeah, confined space. Yeah, confined space. I mean, we asked
him to do tasks. We had him doing tasks like that. We had actually
assigned him several jobs that he could perform, light-duty jobs. 
(T. 65-66).

Mr. Byrd asserts that the reason the claimant was assigned the above job tasks was because he

had relayed that he could not do his regular job.   Regarding the afore, Mr. Byrd’s testimony
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reflects:

     I don’t recall the date that he said that, but I mean, he had told
us that his hands were burning, and he couldn’t do the duties and if
I recall correctly he was in transition seeing a doctor; so, we
elected to give him some lighter duties to accommodate.

     Now, I don’t know that, you know, the doctors exactly, but it
seems like that’s what we done. (T. 66-67).

The evidence reflects that the claimant was not seen by Dr. Wirges in Little Rock pursuant to a

change of physician order until May 26, 2011, however his employment was terminated on

August 6, 2010, for insubordination.  Mr. Byrd testified regarding the actions he considered to be

insubordination:

     Insubordination is the refusal to perform your duties that’s
requested of you. (T. 67).

As to whether the claimant provided some other physical or medical problems that

prevent him from doing his job, Mr. Byrd testified:

     Well, it’s really kind of confusing when you talk about this
whole thing because, you know, during the time that we assigned
him light duty that his doctor had told us that he was released to
do, he would come back and say, “I can’t do this” or “I can’t do
that.”  So, I mean, I guess that would answer your question. (T. 67-
68).

Mr. Byrd testified that the claimant did complain about having a problem with his sight, and that

the same was interfering with him being able to work.  As to whether the claimant’s sight

complaint was confirmed medically, Mr. Byrd offered:

     I actually probably can’t answer that question.  I know that - - I
think we sent him to a doctor to get that reviewed and see.  I don’t
know that I ever found out the outcome or know what the outcome
was. (T. 68-69).
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Mr. Byrd testified that at the time the claimant’s employment was terminated respondent-

employer did have work available for the claimant to do “at a full capacity”.  (T. 69).

The parties obtained the testimony of Dr. Richard Wirges, a Little Rock general surgeon

and hand surgeon, by deposition on January 3, 2013. (RX #1).  The claimant was seen by Dr.

Wirges as a result of a change of physician request.  The claimant was seen by Dr. Wirges on

four (4) separate occasions.  Regarding the claimant’s complaints, Dr. Wirges testified:

     He had some bilateral [hand pain], mostly with, I believe, the
right side. (RX #1, p. 6).

When questioned regarding his diagnosis of the claimant’s condition, Dr. Wirges testified:

     Basically, the concern was for RSD or chronic regional pain
syndrome. (RX #1, p. 6).

The testimony of Dr. Wirges reflects that he had the claimant’s medical records from the

previous physicians to review at the time he saw the claimant.  The claimant had previously

undergone surgery on the right wrist at the time he was seen by Dr. Wirges.  Dr. Wirges did not

perform any additional surgery on the claimant.

Dr. Wirges testified that he did have the tests available to show what kind of diagnostics

had been done in the past regarding the claimant’s complaints.  Further, Dr. Wirges ordered new

diagnostic test – a three-phase bone scan.  Dr. Wirges acknowledged that the three-phase bone

scan is generally used to diagnose regional pain syndrome.  The testimony of Dr. Wirges reflects,

regarding the claimant’s test results:

     It showed some degenerative changes but nothing really
supportive of RSD or chronic regional pain syndrome.

     I had an RSD specialist look at him because of my uncertainty. 
(RX #1, p. 7).
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The RSD specialist, Dr. Nallu, did not think that the claimant’s complaint was RSD.  The bone

scan looked at both of the claimant’s hands.

Dr. Wirges’ testimony reflects that he had access to the claimant’s previous NCV studies

that showed some bilateral carpal tunnel syndrome. (RX #1, p. 7).  The claimant underwent

surgery on the right.  Dr. Wirges testified that he had NCV studies both before and after surgery

to compare.  The testimony of Dr. Wirges reflects that the study showed improvement following

the right carpal tunnel release surgery.  Dr. Wirges added:

     By nerve study, it looked much improved.  (RX #1, p. 8).

The prior diagnostic studies also revealed a mild carpal tunnel on the left.  As to whether surgery

would be performed when the NCV test reveal a mild carpal tunnel finding, Dr. Wirges testified:

     By itself, just that finding, no.  It would take the clinical picture
in with it as well, what type of symptoms, how severe, and how
they affected that individual. (RX. #1, p. 8).

At the time Dr. Wirges first examined the claimant on May 26, 2011, he had been

released by previous physicians, and provided a 10% impairment rating to right hand by a

Memphis physician.  The afore release was in July 2010.  Regarding his determination with

respect to further treatment of the claimant’s complaints, Dr. Wirges testified:

     That there wasn’t anything else that I could do at lease surgery-
wise or even medicine-wise. (RX #1, p. 10).

Dr. Wirges concurred with the 10% impairment rating to the claimant’s right hand.  Further, Dr.

Wirges’ testimony reflects that he agreed that when the previous physician released the claimant

he was as good as he was going to get.   Dr. Wirges testified that when he saw the claimant he

looked at both the right and left hands.   Dr. Wirge’s June 24, 2011, report regarding the claimant
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reflects a diagnosis of right palmar pain, status post right carpal tunnel release, and left carpal

tunnel syndrome. 

Regarding the claimant’s left carpal tunnel syndrome, Dr. Wirges testified that based on

his examination, it is his opinion that surgery would not help on the left hand, explaining:

     Main thing, the degree of the symptoms on the left side he had
that he described did not seem like they were functional limiting or
progressing.  And some of the things you do like with activity
modification, splints, anti-inflammatories, steroid injections,
hadn’t really provided a lot of relief for him and it really wasn’t
that symptomatic.  His main complaints were his right hand, it was
my understanding, was the reason he came to see me.  The left
hand was kind of more of a oh, by the way, I have some mild
carpal tunnel here, but it’s not clinically an issue for him. (RX #1,
p. 11).

Dr. Wirges testified regarding consideration of the result of the right hand surgery had on his

thinking that the claimant did not need surgery on the left hand:

     It did play a role.  I mean, it did have an influence.  We did
discuss, you know, from the standpoint of how I could tell how the
surgery went and what it did for him, one of his questions was, and
rightfully so, was is could that same thing happen on the left side. 
And that answer honestly is, yes, absolutely, it could happen.  And
so when we weighed what his symptoms were versus potential
benefits or downside to either doing or not doing the surgery, at
least at that time our decision was not to proceed with any surgery
on that side unless something changed. (RX #1, p. 11-12).

During the four (4) visits that he had with the claimant Dr. Wirges testified that nothing changed

his mind about the surgery. 

The testimony of Dr. Wirges reflects, regarding the etiology of the pain in the claimant’s

right hand:

     It’s very hard for us to tell one way or another exactly what
caused it.  Would someone have this if they did certain activities or
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did not.  We do know some data showing vibration exposure,
repetition actions, things like that, repetitive actions, that they do at
least look like they can influence in the cause, the development,
and the irritation of these nerves and cause there peripheral nerve
compressions.  But I would be lying to you if I personally told you
for 100 percent I could tell one way or the other what exactly
caused them, either way. (RX #1, p. 12). 

Regarding the possibility of things happening during the right carpal tunnel release surgery that

could have cause the claimant’s continuing problems, Dr. Wirges offered:

     Always what you wonder or concerned for.  There’s a thing
called pillar pain when we do those releases of that ligament,
especially if they have continued pain in that area.  And can that be
an effect from the surgery from the release for the nerve; I think it
is possible.  Is it probable; I honestly don’t know. (RX #1, p. 13).

The testimony of Dr. Wirges reflects, regarding the kind of restrictions he would place on the

claimant in light of the 10% impairment:

     Basically, like whatever - - from the standpoint of the healing
part from the pain in his hand, it would basically be limit from how
was his two-point sensation affected and how was his strength.  If
his strength and his two-point are limited in his ability to use that
hand, that would be what the limitations would be kind of tailored
to that.
     From the scarring standpoint, that should be able to stand up to
whatever he needed and wanted to do.  And from his motion
standpoint, he had good motion and everything from there.  And so
he physically could do the things; it would be more of a comfort
issue than anything else of what would limit him. (RX #1, p. 13).

In light of his lack of familiarity of the claimant’s job duties at respondent-employer, Dr. Wirges

was unable to testify if the claimant was capable of work in plant of respondent-employer.  As far

as a patient returning to a job that caused him to have carpal tunnel in the first place, Dr. Wirges

testified:

     You know, honestly, there is not any real data that says not to
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go back, so I would say I don’t think there is an absolute black and
white reason for not to go back. (RX #1, p. 14).

Dr. Wirges’ testimony reflects that he would not give an impairment rating in connection

with the claimant’s unoperated left hand, explaining:

     My opinion, no.  Because from a functional standpoint, it did
not seem to impact his function.  And unfortunately impairments
are really mostly based on limitations of like motion or two-point
sensation.  But pain doesn’t really have a big role in that.  And so
although he hurts, it’s not really a big thing for impairment ratings. 
And that’s why - - a reason to get a functional capacity exam is to
see how does that affect his overall performance. (RX #1, p. 14). 

Dr. Wirges testified that there is nothing further from him to do for the claimant as a patient.  Dr.

Wirges testified that he thinks that the claimant is as good as he is going to get and had been so

every since being released by the other physician. 

During cross examination, Dr. Wirges agreed that the claimant’s treatment since 2009 has

been quite complicated and symptoms and etiology is even complicated in determining what all

of his pain stems from.  Dr. Wirges acknowledged that the claimant has been seen by a number

of physician.  Dr. Wirges offered that he was the third physician to see the claimant.  Dr. Wirges

confirmed that the main thing that he was seeing the claimant for was complaints with regards to 

his right hand. 

Dr. Wirges acknowledged that the claimant’s initial treating physicians, Dr. Bourland,

who performed the surgery on the claimant’s right hand,  recommended surgery on the left hand. 

Further, Dr. Wriges acknowledged that the afore left hand surgery was never performed, pending

the outcome and ultimate resolution of the symptoms with respect to the right hand.  Dr. Wirges’

testimony reflects that he disagrees with Dr. Bourland, in that he does not think that surgery on
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the left is reasonable and necessary. (RX #1, 15-16).  Regarding the afore, Dr. Wirges explained:

     Mainly because the symptoms that he had at least while I was
evaluating him that short period of time was very extremely
minimal, mainly mostly due to pain but not any progressive
neurological compromise like sensation loss, muscle loss, or
weakness, waking up at night, things like that, on the left side. (RX
#1, p. 16).   

The testimony of Dr. Wirges reflects that he did examine the claimant’s left hand, and

that based on his last evaluation the claimant did not have any permanent impairment with regard

to the left hand.  As to whether the claimant needs another evaluation of his left hand, Dr. Wirges

offered:

     It would depend.  I mean if things have changed, potentially like
worsened, like his symptoms have changed.  (RX #1, p. 16).

Dr. Wirges described the claimant’s left hand symptoms at the time he last saw him:

     Mostly being occasionally some discomfort and pain.  And
really that’s about it. (RX #1, p. 16). 

As far as additional symptoms in the claimant’s left hand that would warrant surgery, Dr. Wirges

testified:

     You know, like a progressing characteristic, you know, worse
today than it was, say, a month ago, a week ago.  Affecting his
functionality, like ability to hold objects, manipulate small objects
especially, things like that.  Affecting his strength or affecting his
two-point sensation or waking him up at night, affecting his rest,
things like that.  (RX #1, p. 17).

Dr. Wirges’ testimony reflects that it is fairly common that carpal tunnel symptoms get better if

the individual is off of work, due to lack of use.  While Dr. Wirges testified that he was not

aware of the claimant’s work status since the left hand surgery was initially recommended by Dr.

Bourland, he believed that the claimant was working less.
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Dr. Wirges referred the claimant to Dr. Nallus due to concern for RSD or chronic regional

pain syndrome.  Regarding the afore, Dr. Wirges testified:

     Really for both [hands], but mainly for the right hand.  That was
the one mostly worried about.  That’s the one he mostly
complained of. (RX #1, p. 18).

Dr. Wirges acknowledged that all of the treatment received by the claimant following the right

carpal tunnel release surgery was geared toward the right hand because that is what he was

having difficulty with.  As to whether all of the treatment and diagnostic studies were placed on

hold with regard to the left hand to try to get something done with regard to the right hand, Dr.

Wirges noted that the bone scan looked at both sides.  Dr. Wirges concedes that the primary

reason for the bone scan was for the right hand. 

Dr. Wirges testified that there had been a prior bone scan that showed some early

RSD/chronic pain syndrome changes or concerns.  The testimony of Dr. Wirges reflects that first

surgery, right carpal tunnel release, there were concerns about RSD, which prompted the

additional evaluations with regard to the claimant’s pain and complaints of tenderness and

hypersensitive around the scar.  Dr. Wirges confirmed that the claimant also had some objective

signs – change color physically. (RX #1, p. 19).   

Dr. Wirges denies observing that the claimant’s skin was mottled or cyanotic, which was

cited in a March 10, 2010, report by Dr. Fahey.   Dr. Wirges testified regarding the significance

of the afore observation:

     I would worry about vascular flow connectivity. (RX #1, p. 20).

Dr. Wirges noted that “mottled” means skin color change, and elaborated, “with a little red

splotchiness on a pale background”.   Dr. Wirges offered that “cyanotic” means more of like a
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bluish color.   In comparing the afore to his observation of the clamant during his evaluation, Dr.

Wirges’ testimony reflects:

     No.  The bluish hue that I saw was not a cyanotic color change;
it was more of a bruising type, a deep blue color, more bruising of
the soft tissue. (RX #1, p. 20).

Dr. Wirges testified that he is unaware of any of the above descriptive terms being present prior

to the claimant right carpal tunnel release surgery.  Dr. Wirges acknowledged that there is a

concern that there is something else still going on with regard to the claimant’s right hand and/or

wrist.  Dr. Wirges testified that there are no other studies that he is aware of or any other

recommendations to other physicians that he would recommend at this point. 

Regarding the recommendations of Dr. Nallu, Dr. Wirges testified regarding his

understanding of same:

     She had some continuing - - I think one of the medicines,
possibly even doing some vocational work therapy training,
continuing with some of the physical occupational therapy, and
working, things like that.  But not any idea of doing any the blocks,
the nerve blocks or injections. (RX. #1, p. 21).

Dr. Wirges’ testimony reflects that he was unaware of past recommendations with regard to

either Lyrica or in the alternative using a TENS unit to address the claimant’s complaints.  As to

whether the afore is a reasonable type of alternative plan, Dr. Wirges testified:

     I think so.  I’m not as educated on that part. (RX #1, p. 22).

Dr. Wirges testified that while he does not routinely use TENS units in the treatment of carpal

tunnel, either order or prescribe it, their therapists do sometimes.  The testimony of Dr. Wirges

reflects that he does not have an opinion on whether the use of a TENS unit would be reasonable

or necessary in relation to the treatment of the claimant. 
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Dr. Nallu indicated in her notes regarding the claimant possible diagnosis of neuralgia or

neuritis.  Dr. Wirges explained, regarding the afore diagnoses:

     Neuritis is inflammation of the nerve itself.  And neuralgia is
just - - and I’m not as familiar with this, but just nerve pain. (RX
#1, p. 22).

Dr. Wirges testified that he is not specifically aware of any treatments for either of the above, and

would defer to Dr. Nallu in that regard.  Likewise, Dr. Wirges testified that he would defer to her

plan based upon her diagnosis.  

The medical in the record reflects the presence of a May 21, 2010, report of Dr. Fahey

reflecting that the claimant was on light duty with no lifting greater than ten (10) pounds.  Dr.

Wirges testified that he had no reason to disagree with the afore restriction on the claimant’s

work. (RX #1, p. 23-24).  The medical does reflect that in July 2010, Dr. Fahey released the

claimant to full regular duty in a padded glove. (RX #1, p. 26).   As to whether he would

recommend the padded glove, Dr. Wirges’ testimony reflects:

     Yes, sir.  I mean, from what he described of his pains, then you
know whenever he had any type of contact, no matter how light it
was.  Putting a barrier there is something we have done before to
try to see if that helps. 

*          *          *

     Yes, that’s correct.  The left-hand pain he had was not the same
as what he was having on the right side. (RX #1, p. 26).

While Dr. Wirges testified that there is nothing else the he could do for the claimant, he

does not disagree that the recommendations of Dr. Nallu, which indicated the possible need for

therapy for desensitivation or desensitation and then maybe some vocational rehabilitation,
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would be warranted.  (RX #1, p. 24). 

Dr. Wirges was uncertain if the claimant’s medication treatment still included

amitriptlyne and Lyrica.  As to whether the claimant should continue taking the medicines, Dr.

Wirges testified:

     That would - - I would have to defer that to whoever prescribed
- - or like Dr. Nallu because I’m not familiar with those drugs as
much. (RX #1, p. 24). 

The claimant has not been seen by Dr. Wirges since August 4, 2011.  In terms of how he left any

future visit with the claimant, Dr. Wirges testified:

     In regards to the right hand, basically, I left it as there wasn’t
anything else that I could find that I could really do to help him or
offer him from here.  And I don’t see that changing, but if things
ever did change or other questions come up, I always welcome
feedbacks, call backs, and see, re-evaluate.  Is there something
different now?  Absolutely, always. (RX #1, p. 28). 

The medical in the record reflects that the claimant was initially see by Dr. William L.

Bourland, a Memphis orthopedic physician, on July 7, 2008, with a chief complaint of pain in

both wrists.  The July 7, 2008, office note reflects, in pertinent part:

PRESENT ILLNESS: This 47 y/o male works for Newport Steel in
Blytheville, AR.  He states he has been having problems for about
a year with pain and numbness in both hands.  The right hand is
equal to the left hand.  He states that he awakens at night about
once a night with numbness and tingling in his hands.  Sometimes
he gets cramping in his hands which causes him significant pain. 
He states in the last 3 months it has gotten significantly worse.

He states in the day time he has pain in his hands that feels like
pins and needles.  He also awakens at night with a similar problem. 
He states more activity causes more problems with pain.

PHYSICAL EXAMINATION: Today the patient shows good
range of motion in the wrist.  There is no evidence of any
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restriction.  He has a negative Tinel sign, negative Phalen’s test. 
There is no thenar atrophy, no weakness in the thenar muscle
group.  Good range of motion of his fingers. 

DIAGNOSIS: Possible carpal tunnel syndrome

TREATMENT: I explained to the patient the numbness at night
certainly sounds like carpal tunnel syndrome.  I think it is worth
trying a nerve conduction study.  I have had him scheduled for a
nerve conduction study and will see him in the office afterwards. 
Will see if there is any indication of pressure on the median nerve.
(CX #1, p. 1).

The record reflects the presence of the results of the claimant’s July 16, 2008,

electrodiagnostic testing by Dr. Sorensen.  The afore reflects, in pertinent part:

IMPRESSION:
1. Moderate median neuropathy at the wrist bilaterally.  No

denervation about the right side needle exam.
2. No evidence of coexisting peripheral neuropathy.  No right

radiculopathy.
3. It was noted that the patient had a difficult time tolerating

the stimulation portion of the test. (CX #1,p. 3)

The claimant was seen by Dr. Bourland on July 16, 2008, following the above diagnostic studies. 

The office note relative to the afore visit reflects, in pertinent part:

The patient returns after having had his nerve conduction study
today by Dr. Mike Sorensen.  It does show moderate median
neuropathy bilaterally.  He is still having a problem with pain and
using his hands at work and notices now he is beginning to drop
things.  He had difficulty picking up a wrench the other day.  I have
explained to him I think it is worthwhile trying a Cortisone
injection to see if this will help.  If it relieves all of his symptoms
and then he gets a recurrence, then probably carpal tunnel release
surgery will take care of all of his symptoms.  I would like to know
how he does after the injection and he understands that.

Today, I have injected both carpal tunnels with Xylocaine and
Celestone Soluspan and will see how he does.  If this gets him
completely well, nothing further needs to be done.  If he has a
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recurrence of symptoms after the injection, he is to get in touch
with us and we will consider scheduling him for further surgery for
endoscopic carpal tunnel release. (CX #1, p. 2).   

The claimant was next seen by Dr. Bourland on August 19, 2009.  The office note relative

to the afore visit reflects, in pertinent part:

The patient was last seen on 7/16/08 at which time he had a nerve
conduction study by Dr. Mike Sorensen.  I injected both carpal
tunnels with Xylocaine and Celestone at that time and he did well
for several months afterwards.  He stated that he really got
completely over his problem, then eh started getting worse.  He
now is having problems with pain in both hands.  He also has
numbness in both hands all the time.  He awakens at night about 3
times.  Today he has positive Tinel sign bilaterally, positive
Phalen’s test bilaterally.  There is no thenar atropthy, no weakness
in the thenar muscle group.  He does want to go ahead with the
surgery.  I explained to him we can either do both hands at the
same time or we can do one hand and then the other.  He would
prefer to do one hand and then the other.  We will set him up for
surgery for his right hand first.  After he recovers from that, we
will go ahead with his left hand endoscopic carpal tunnel release. 
(CX #1, p. 4). 

The record reflects the presence of a August 20, 2009, chart note regarding the claimant and the

filing of a workers’ compensation claim in connection with his diagnosed bilateral carpal tunnel

syndrome.  The note afore chart note reflects, in pertinent part:

.      .      .     The patient did schedule surgery for next week for a
carpal tunnel release and he talked about possibly filing it on
workman’s comp.  The patient has called the office back today and
states he would like to file it under workman’s comp.  I did advise
the patient of what he needed to do to do that.  He has not reported
any kind of injury or problem with his hand to his HR department
or his manager who handles the work comp claims.  I did advise
him that was the first step he needed to do and if he wanted to keep
his surgery date for next week, he needed to get something done
today.  I advised the patient of the process of work comp and that
the employer had to report it to the insurance company and the
insurance company had to then accept the claim and get the surgery
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approved.  I did also advise him that every now and then, pending
work comp approval it can change the surgery date, but usually it is
within a week or so of when the original surgery was scheduled. 
The patient then stated that he wanted to go ahead and file on his
regular insurance.  I told him we could do that, but I advised him to
talk to his employer to see what they could do regarding a possible
claim for work comp for his carpal tunnel.  I advised him that this
might be a good idea for him to do and strongly encouraged him to
get that done sometime today before I tried to report anything to
our W/C department.  He stated he would talk to his manager today
and call me back this afternoon to let me know what he decided.   I
encouraged him that this would be a smart plan for him to at least
research the possibility of scheduling the surgery through W/C.  If
not and he decided he just wanted to continue with his personal
insurance that was fine as well.  He will contact the office this
afternoon to let us know his decision.  (CX #1, p. 5). 

A subsequent chart note of August 28, 2009, by Dr. Bourland regarding the claimant reflects, in

pertinent part:

I have received a request from the patient’s employer about his
work abilities.  He is having problems with his carpal tunnel
syndrome and we are awaiting to see if this will be covered under a
workman’s compensation claim or not.  The patient states he is
having problems with pain in his hand and aggravation of his
carpal tunnel when he is having to push railroad cars.  They do
have a light duty work status, a medium duty work status which
states that he will be limited to 50 lb of force occasionally and 20
lb of force frequently.  I would think the patient would tolerate the
medium duty work status without problems.  He is allowed to
return to the medium duty status as of 8/31/09.  Once the claim is
resolved I would recommend surgery and that he go ahead with a
carpal tunnel release.  He will probably be allowed back to light
duty of 3-4 weeks before returning to full duty work post surgery. 
(CX #1, p. 6). 

In a September 1, 2009, correspondence, Dr. Bourland an inquiry from the workers’

compensation adjuster, Ms. Cynthia Farzley, regarding the nexus between the claimant’s

diagnosed moderate bilateral carpel tunnel syndrome and his job duties.  The afore reflects, in
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pertinent part:

Mr. Kennedy’s report of his job duties indicates that he does use
his hands in a repetitive fashion during his daily activities at work. 
This certainly can be compatible with causation for carpal tunnel
syndrome.  (CX #1, p. 7).

On November 17, 2009, the claimant underwent endoscopic carpal tunnel release on the

right hand under the care of Dr. Bourland.  The claimant was discharged home on Vicodin p.r.n.

for pain with directions to be seen in the office of Dr. Bourland in two weeks. (CX #1, p. 8-10). 

The November 30, 2009, chart note of the claimant’s visit to Dr. Bourland reflects, in pertinent

part:

.     .     .    He is doing well today with no numbness in the hands. 
He states he had one occasion when he awoke at night and he
seems to have some numbness in the palm of the hand, but not on
the fingers.  I explained to him this should gradually go away.  Will
see him again in the office in one month for follow-up check. 
Hopefully have him ready to go back to work at that time. (CX #1,
p. 11).

The December 28, 2009, chart note of the claimant’s visit to Dr.Bourland reflects, in pertinent

part:

.     .    .    He is complaining of significant pain over the volar
aspect of the right hand in the palmer aspect.  He states his fingers
have come back to normal and he has normal sensitivity but the
palm is colder than the left hand and also he is continuing to have
pain in the palm of the hand.  He states that whenever he goes
outside the cold weather makes his hand ache.  I have explained to
him that this is a little unusual at six weeks to be having the
amount of pain that he is complaining of and that we can try
another injection into the palm of the hand and he would like to try
that.  Today I have injected the superficial area in line with the
incision in the palm of the hand.  Following the injection the
patient complains of an increased pain.  The injection was
Marcaine and Clestone Soluspan.  I explained to the patient that
that was very unusual in that Marcaine normally reduces pain in
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the hand.  I explained to him that the injection should help and
encouraged him to wear the splint as needed, but to try to leave if
off and increase his activity.  Recheck him in the office in 1 month.

I have returned him to light duty work which he has been doing. 
Also the case manager inquires regarding the left hand.  He does
have carpal tunnel syndrome of the left hand but would not
consider surgery on the left hand until the right hand is back and
fully functional. . . 
(CX. #1, p. 12). 

A January 20, 2010, chart note of Dr. Bourland regarding the claimant’s visit reflects, in

pertinent part:

The patient returns after the ECTR of the right hand on 11/17/09.  I
also injected the subcutaneuous area in the palmar aspect fo the
hand and rest with Celestone Soluspan and Marcaine on 12/28/09,
3 weeks ago.  He states that he is still having problems with pain in
the hand.  He states that any time he moves the hand at all into
flexion he has pain in his wrist and that any type of gripping of
squeezes causes significant pain in the hand and wrist. 

Today, he has no appreciable swelling.  The scar is well-healed at
the wrist.  He has a slight amount of firmness around the skin
incision but in the midpalmar aspect of the hand, where the true
surgery was done about the transverse carpal ligament, there is no
appreciable firmness or scarring.

A note from therapy in Dyersburg states that he has 57 lb of grip
strength maximum with a pinch strength of 15 lb to 19 lb.  This all
seems to be lined with the typical recovery, and he seems to be
doing well with it.  However, a note from Brenda Folkner at his
place of work, has sent in a list of jobs that Mr. Kennedy states that
he cannot do because of the pain in his right hand.  He states he is
unable to use a forklift, even with the carpal tunnel splint in place,
because the handle hurts his hand.  Another job is to roll clipboard
liners, and he states he is not able to roll his fingers into the palm
of his hand because it hurts to flex his wrist.  Yet, he demonstrates
the exact mechanism that he has to do today.  The other problem he
has is that he states if he is outside in the cold it makes his hand
hurt even though he has a glove on.  A notation states that unless
there is an emergency he really is not required to remove his gloves
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unless he needs to remove them to write down times.  The other
problem is that he cannot sweep with a broom.  When discussing
this with the patient, he states that he simply cannot do it because
of the pain in the hand.

I have explained to the patient today and the case manager who is
with him that I have no explanation for that.  He seems to be
healing well.  He has good grip strength of 57 lb. I think he will
gradually get back to a normal grip strength of about 80 lb.  I
explained to him that after the cortisone injection that I really have
nothing further to offer him.  He is having no numbness, no
tingling, and no awakening at night, and is not really having any
problems with carpal tunnel syndrome but is simply having trouble
with the scar tissue resulting form the surgery.  Most people, by
this point in time, can do the light duties which were described by
the nurse at his workplace.  I suggested to the case manager that
they consider getting a second opinion.  I really have nothing
further to offer the patient at this time.  I still think he will get
totally back to normal as the scar softens in his hand and that may
happen as quickly as 2 weeks.  I have suggested that he continue at
his light-duty work activities.  He can return to see me in a month,
and I would be happy to provide my records if they find another
physician to see him for a second opinion regarding his hand.  I did
suggest that he could progress from light-duty work activities on
01/20/10 to full-duty work over the next 3 to 4 weeks. (CX #1, p.
13-14).

The record reflects the presence of a February 24, 2010, light-duty release regarding the claimant

which was authored by Dr. Bourland.  The afore reflects that the claimant may return to light

duty work immediately, and to full duty on March 5, 2010. (CX. #1, p. 15).

On March 10, 2010, the claimant was evaluated by Dr. Christian S. Fahey, a Memphis

orthopedic surgeon, at Memphis Orthopaedic Group, pursuant to the directions of respondent. 

The report generated as a result of the afore evaluation reflects that the claimant was seen due to

complaints of pain in the right hand.  The report further reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:   He expresses history that
he is a 48 years old left hand dominant male.  He works for Nucor
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Steel fo 19 years.  He is a coil prepper, so his job involves him
taking coils, clamping them, doing various things along those lines. 
It is repetitive and it is stressful, lots of forceful grasping on his
hand.  He has no risk factors for carpal tunnel, i.e., not diabetic, no
thyroid, no amyloidosis nor sarcoidosis.  He has no second jobs, no
particular hobbies or avocations.  He does not have any small
children, not taking care of any sick relatives.  He states he first
noted symptoms some time in mid 2008, progressively worsened. 
He went to see Dr. Bourland, was diagnosed with carpal tunnel
syndrome.  Injection helped for a small number of days.  The nerve
test confirmed carpal tunnel syndrome and discussed surgery.  At
that point he decided he could not have the operation done for
financial reasons (his wife was in a postop period and they both
could not take off at once), lived with for some time.  Apparently
he felt that he needed to have the operation done, had an
endoscopic carpal tunnel release done by Dr. Bourland 11/17/2009. 
He states that the operation really did not help him.  When I asked
him to go into more details, he states the numbness and tingling are
gone, but the pain is worse.  It wakes him up at night all the time. 
He has to be careful how anything touches it.  He has been working
light duty.  He has not returned to full duty despite the passage of 3
½ months.  He did have one postop injection which did not help. 
He did have a postop nerve test.

*          *          *

MUSCULOSKELETAL & SKIN EXAM:
UPPER EXTREMITIES:

RIGHT HAND & WRIST:
INSPECTION: No 

ecchymosis of the hand or wrist.  No deformity noted on the hand
or wrist.  No swelling of the hand or wrist.  No erythema of the
hand or wrist.  The hand is mottled, hand is cyanotic, but theres
no gross appearance of CRPS. 

*          *           *

I have Dr. Bourland’s records organized very nicely, confirming
the history as give.   Amongst these are that Dr. Sorensen’s nerve
test which was done on 7/16/2009.   .   .    .

ASSESSMENT:   Carpal tunnel syndrome, treated surgically. 
Surgery appears to have been done in an entirely proper fashion. 
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Unfortunately, his symptoms have worsened.  His pain has
worsened and interestingly, the palm is much bluer in the
contralateral hand.  I therefore think as part of his decompression
he got developed a little bit of complex regional pain syndrome.  I
think that is unfortunate, but it is real.  I do not think it is severe.  I
think we should document with a post EMG and a bone scan and
then begin treatment specific for the RSD.  I discussed this with
him and would be happy to assume his care if that is what is
necessary.  (CX #1, p. 16-17).

On May 5, 2010, electrodiagnostic testing was again performed by Dr. Sorensen relative

to the claimant’s right upper extremity pursuant to the request of Dr. Fahey.  The summary of the

afore study reflects, “this is a minimally abnormal study”. (CX #1, p. 18-20).  On May 6, 2010,

the claimant underwent a three phase bone scan of the right arm/hand.  The report concludes:

OPINION:

1.     Mild increased diffuse uptake of activity at the right wrist on
the second and third phases of the study.  The degree of asymmetry
is slight, and may reflect some degree of reflex sympathetic
dystrophy. (CX #1, p. 21).

The claimant returned to Dr. Fahey on May 21, 2010.  The afore report reflects, in

pertinent part:

Mr. Kennedy returns in follow up for his right hand pain.  He has
had his nerve test done and bone scan done.  He says symptoms are
unchanged.  Continues to have hypersensitivity in his palm with an
occasional, but rear, cramping sensation. 

*          *          *

RIGHT HAND & WRIST: His hand actually looks wonderful.  I
can hardly even find his incision.  There is minimal swelling. 
There is full ROM.  There is no hair growth abnormality.  There si
no sweat abnormality.  He is, however, hypersensitive.  He does
withdraw to light touch across the area where the pillar would be. 
He has never had Lyrica or similar kind of pills.  He has never tried
a TENS unit.  He notes he has difficulty with his ADL’s and taking
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care of his car. 

ASSESSMENT:   I reviewed his tests.  His nerve test shows
improvement.  His bone scan is borderline, but on the normal side
of borderline.  I do not think he has any signs of RSD.  I do not
think we are dealing with RSD here.  I think we are just dealing
with hypersensitivity of the nerve after a nerve release.  We all that
allodynia.  I propose we continue to try to work with the nerve and
try and desensitize it and throw in some Lyrica or something just
like Lyrica and if it does not work, our next step would be a TENS
unit.
337.9- UNSPECIFIED DISORDER OF AUTOMOMIC
NERVOUS SYSTEM
354.0- CARPAL TUNNEL SYNDROME

*          *          *

WORK STATUS/NOTE: The patient is LIGHT DUTY.  No
lifting greater than 10 pounds.  (CX #1, p. 22).

The claimant was seen in follow-up by Dr. Fahey on June 4, 2010.  The office note relative to the

afore visit reflects, in pertinent part:

INTERVAL HISTORY:   Mr. Kennedy returns in follow up for
his hand problem, primarily his right.  I think he had some mild
CRPS after endoscopic carpal tunnel release.  He has been back at
light duty, doing some painting in his brace and he thinks that is
not helping.  In fact, his left hand is starting to bother him more
and more.  He has tried the Lyrica per my instructions.  He says he
has not noticed any improvement.  He does, however, note that it
makes him sleepy.  He is currently taking 50 mg three time a day. 
So his total dosing is 150 mg.

PHYSICAL EXAM:

UPPER EXTREMITIES: When I looked at both hands today
side by side, his right actually looks pretty good.  I do not notice
any blueness.  I notice some hyperpigmentation in the palm, but I
would not call it blue.  There is no sweat pattern changes.  There is
no real temperature change.  I do not see any thinning or thickening
of the skin.  I do not notice any hair pattern change.  He can move
his fingers fully, but he does guard carefully.  I briefly looked at his



45

left hand.  It looked grossly normal.  He jerks when I do
provocative testing on him as if he is having pain, but he does not
complain of any of the usual symptoms with Tinel’s, Phalen’s and
carpal tunnel compression tests.  No triggering digits are present. 

ASSESSMENT:   He does not appear to be improving by his
subjective complaints.  Objectively there is nothing that really
confirms nor denies what he is saying.  I think at this point the best
thing to do for his right is to try a TENS unit.  As far as his
contralateral left is concerned, I do not think I would recommend
any surgical management until it gets terrible or it improves
because we do not want him to have tow bad hands.  According to
the nerve test, it is not terrible.  Finally, his employer through his
case manager provided a work analysis.  One thing that they note is
his general purposes are to prepare coils for wrapping machine
using both hands crimper that bends the coil.  He has done this job
for four years. this qualifies as medium work under the typical
definitions.  According to them, it is a 50 pound occasional, 20
pound frequent, 10 pounds constantly.  The form goes on for
several more pages.  (CX #1, p. 23).

The claimant was prescribed a TENS unit and directed to return to Dr. Fahey in two weeks.  A

June 9, 2010, office note reflects that the claimant declined to take the increase in Lyrica and

instead wanted something else.  As a consequence of the afore, the claimant was prescribed

Ultracet oral tablets 37.5-325 mg. (CX #1, p. 24).

The claimant was seen by Dr. Fahey on June 18, 2010.  The office note relative to the

afore visit reflects, in pertinent part:

INTERVAL HISTORY: Mr. Kennedy returns in follow up to is
BUE problem, primarily postop endoscopic carpal tunnel release
on the right side done by Dr. Burland.  He has had his TENS unit
for about four days.  He tried Lyrica and it did not help.  He does
not think the Ultram helps.  He has been partially terminated from
work.  The local office terminated him, but apparently corporate
has decided that termination be suspended until they consider it
through.  That is according to his report.  He says that his right
continues to bother him, it continues to hurt.  He says he can do
things, but he has to do them slowly and carefully and he “can not
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be 100%.”  He has not had anything done to the left.  He is now
questioning if he should have something done on the left.  Before
he was questioning planning not to; now he is questioning thinking
about doing something.  I reviewed his records quickly.  I did have
a bone scan from 5/6 which did show a mild increased uptake in
the RUE.  He had an EMG from 5/5 of the LUE only.  Did show
improvement in preoperative values.  I do not have any readily
available results on the left and he says he had not had any
recently.  

PHYSICAL EXAM:

UPPER EXTREMITIES: I briefly looked at both hands and
wrists.  They both looks exactly symmetric and normal.  There was
no swelling that I could visualize.  There is no skin lesion I could
visualize.  His scars have effectively disappeared.  He has full
ROM.  His motor branches are functioning well.  He does,
however, repeatedly rub his hands together.

*          *          *

ASSESSMENT:   At this point we have to address questions of
veracity.  Mr. Kennedy understands that as well as anybody else. 
We also have to answer questions as to functional capacities. 
Therefore, I think that we should send him for a Greenleaf test
looking for all those answers.  Pending the results of that, we may
be discharging him or we may be considering further treatment
including his LUE.  

*          *           *

THERAPY: Greenleaf-type evaluation ordered.

WORK STATUS/NOTE: The patient is LIGHT DUTY.  No
lifting greater than 10 pounds.  (CX #1, p. 25). 

The claimant was last seen by Dr. Fahey on July 9, 2010.  The chart note relative to the afore

visit reflects, in pertinent part:

INTERVAL HISTORY: Mr. Kennedy returns in follow up for
his bilateral carpal tunnel syndrome right side treated surgically by
Dr. Bourland endoscopic carpal tunnel release 11/2009.  He was
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subsequently seen by me for an IME when he felt like he was
getting worse.  Thought he might have a mild case of RSD because
his palm was a little bit blue.  Put him on some Lyrica and sent him
for bone scan.  He had bone scan and EMG done.  He has more
recently had a Greenleaf done.  His bone scan from May 6, 2010
which was mildly increased in uptake in the 2nd and 3rd phases.  His
postop EMG done only on the right upper extremity on May 5,
2010 was abnormal but it was borderline.  Dr. Sorenson does not
compare it to his postop study and so I will.  His preop study for
example shows a motor nerve latency on the right at 4.8
milliseconds.  The postop done by the same doctor and the same
methodology shows 4.2 milliseconds.  The sensory latency again
on the right showed a 4.1 preop and then post op 3.3 so again it
appears to be significantly improvements between those two tests
by that objective measurement.  I do not have a recent left.  The left
was done on 7/16/2008 same time as the right and was slightly
better than the right.  Sensory latency was in fact normal.  In the 5th

digit slightly abnormal in the wrist.  Motor latency was 4.9.

I have his Greenleaf.  I have the rest of his reports and reviewed all
of them. 

PHYSICAL EXAM:
Upper Extremities:   His incision is invisible.  I do not see any
swelling, bruising or deformity.  I do not see any discoloration.  I
do not see any hair growth patterns. I do not see any sweat growth
patterns.  He still protects.  He is still wearing a brace.  Did not
examine the contralateral side. 

*          *          *

ASSESSMENT:   If I was him I do not think I would have the
other side done at this time frame.  I do not think it is bad enough
that it merits being done and I do not think he will lose his job
because he has not had his left side done (that is a concern of his). 
I would continue to go the expectation that he has a mild RSD on
the right upper extremity and that is likely to burn itself out over
this next year.  I do not think using his hand will be functionally
beneficial.  In fact, I think it would be the exact opposite.  I think
he should be using it carefully but padding it while he is using it
but using it.  I think he should wait another year or so before he
even considers doing his other side. 
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That is all my opinion.  His Greenleaf does show that he should be
functionally capable.  The crimping maybe his only issue.  The
therapist thinks if he wears a padded glove he would be able to do
that and I would agree.  I think he should get a heavily padded
work glove padded particularly on the palm. 

*         *          *

PLAN: I know he is having difficulties but at this point I do not
see anything we can do to help him further with his right upper
extremity and I do not think we should do anything about his left
until his right has improved further.  Otherwise he may find
himself 100% disabled and that is not going to be a good solution. 
I have dictated this in front of him and will answer any questions
that he has.

This is an Arkansas Workman’s Compensation Claim.  If we are
terminating care then I would evaluate a PPI score.  If he is
continuing with care I will wait until we terminate his care upon
doing that. 

Upon hearing all of this information, he reminded me that he
previously asked for a referral to have a different doctor take care
of him.  I told him I really do not give referrals, that is not really
what we do but I do not have any problem at all with him seeking
out further opinions.  I am not a lawyer so I cannot exactly say
what the law entitles him to under the law but my suspicion is that
it is going to say one second opinion every six months and I was
his second opinion from Dr. Bourland.  I think I first saw him less
than six months ago but not much less than six months ago.  So he
is certainly able and allowed to ask the insurance company and
they will do whatever they think and then this is America.   He can
always go outside the insurance company and do whatever he
wants but then there is financial consequences of that so I do not
have a problem at all with him seeing another doctor.

*          *          *

WORK STATUS/NOTE: The patient may return to full regular
duties at work (IN PADDED GLOVE, RIGHT HAND).

DISCHARGED - - Patient has been discharged from our care
          Patient is at Maximum Medical Improvement
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PPI EVALUATION: I reviewed the AMA Guide 4th Edition 3rd

Chapter, specifically page 56 and 57 which showed that mild
carpal tunnel syndrome (which he qualifies for according to his
nerve test) merits an impairment score of 10% of the upper
extremity referring to his right upper extremity.  (CX #1, p. 26-27).

The evidence discloses that the claimant treated with Dr. Steven Wener commencing

December 9, 2010, through April 29, 2011, and September 12, 2011 through October 17, 2012. 

The claimant used his health insurance, Blue Cross Blue Shield of Tennessee.  One of the

complaints identified during the claimant’s initial visit to Dr. Wener was his right hand.  The

office notes also reflect the history of his November 2009, right CTS surgery.  The claimant was

prescribed medication when seen by Dr. Wener on January 27, 2011, in follow-up with

complaints involving both hands.  The April 29, 2011, office note of Dr. Wener reflects the

claimant’s complaint of bilateral hand pain. (CX #1, p. 28-30). 

The medical in the record reflects that the claimant was initially seen by Dr. Richard

Wirges, a Little Rock orthopedic surgeon, on June 24, 2011.  After reciting a history of the

claimant’s injury and medical treatment received in connection with same, and the results of a

physical examination, the June 24, 2011, report of Dr. Wirges reflects:

DIAGNOSES:
1. He has this right palmar pain status post a right carpal

tunnel release.
2. Left carpal tunnel syndrome.

TREATMENT PLAN:   At this point in time, I do not see
anything surgically that I can do that would help this patient.  All
of his findings and complaints are mostly subjective and are mostly
pain and hypersensitivities. I do think at least now still continue to
treat it with a course/trail for RSD/chronic pain syndrome with
therapy aimed at this as well as an evaluation to see if any type of
cervical injection, would benefit the patient with and evaluation
even with Dr. Nallu and see what their opinion of this.  If theirs is
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negative and they do not think this is chronic regional pain
syndrome or RSD, I do not think there is anything else I can really
offer the patient, but we will try this trial of therapy and activity
modifications and see him in six weeks for another evaluation. 
Hopefully this will also give him time to be evaluated by a pain
specialist. .   .    (CX #1, p. 32).

The claimant was seen by Dr. Pranitha R. Nallu, pursuant to the referral of Dr. Wirges. 

The July 26, 2011, report of Dr. Nallu reflects the claimant’s chief complaint as bilateral hand

pain, the right hand worse than the left.  After noting the results of diagnostic studies, the July 26,

2011, report reflects, in pertinent part:

IMPRESSION/DIAGNOSIS:
Right hand pain secondary to possible neuralgia, neuritis status
post right carpal tunnel release surgery, mechanical right hand
pain, hypersensitivity.

DISCUSSION/PLAN:
1. Based on the history as well as physical exam findings as

well as reviewing multiple imaging studies and EMG nerve
conduction velocity studies we have discussed a treatment
plan with the patient.

2. I also reviewed the functional capacity evaluation study
which was performed by Greenleaf.  As per the functional
capacity evaluation that was performed on 06/28/2010 the
report stated that he had magnification issues or he had
issues with the work as he had non-physiologic pain
mapping.  Based on the functional capacity evaluation he
was released back to full duty at that time.  However, he
was unable to participate in his full duties like before.

3. I have recommended that he continue his Lyrica as well as
amitriptyline, which he is currently being prescribed.

4. I also recommended possible repeat occupational therapy
services to improve his symptoms.  These may include
desensitization techniques.

5. I also recommended a vocational rehab program to perhaps
re-situate him into a job with activity modifications.

6. I advised the patient to return to the clinic to see me only as
needed. 

7. The above treatment plan was reviewed with his case
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manager, Karen Mitchell, who was in the office today. 
(CX #1, p. 33-34). 

The report of Dr. Nallu reflects Dr. Steven Wener, a Germantown, Tennessee, was provided a

copy of same. 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriated statutory provisions and applicable case law, I make the

following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, August 2009, during 

which time the claimant earned wages sufficient to entitle him to weekly compensation benefits

at the maximum applicable rates of $550.00/$413.00, for temporary total/permanent partial

disability.       

3. The claimant sustained bilateral carpal tunnel syndrome arising out of and in the 

course of his employment.  

4. The claimant’s healing period ended on July 9, 2010, with a 10% permanent 

physical impairment to the right upper extremity and 0% permanent physical impairment to the

left upper extremity.

5. The claimant has sustained his burden of proof by a preponderance of the

evidence that

further medical treatment is reasonably necessary in connection with the treatment of his
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compensable bilateral carpal tunnel syndrome.

6. The respondents shall pay all reasonable hospital and medical expenses arising out

of the compensable bilateral carpal tunnel syndrome.

7. The claimant has failed sustain his burden of proof by a preponderance of the 

evidence that he is entitled to additional indemnity benefits pursuant to Ark. Code Ann. §11-9-

505 (a).

8. The respondents have controverted the claimant’s entitlement to additional 

medical benefits in connection with the compensable bilateral carpal tunnel syndrome injury. 

CONCLUSIONS

The compensability of the claimant’s bilateral carpal tunnel syndrome is not disputed. 

The claimant maintains that as a result of the compensable injury he is entitled to additional

workers’ compensation benefits.  Specifically, the claimant asserts entitlement to additional

temporary total disability benefit, as well as further medical benefits and benefits pursuant to

Ark. Code Ann. §11-9-505 (a).  Respondents take the position that all appropriate workers’

compensation benefits have been paid in connection with this claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Medical Treatment

As noted above, the compensability of the claimant’s bilateral carpal tunnel syndrome is 

not disputed.  The employer is mandated to promptly provide for an injured employee such

medical treatment as may be reasonably necessary in connection with the injury received by the
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employee.   Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W. 2d 543 (1999).

Although the injured employee must prove that the medical services are reasonably

necessary by a preponderance of the evidence, those services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain a level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury.  Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the claimant underwent surgery in connection with his right carpal

tunnel syndrome on November 17, 2009, by Dr. William L. Bourland.  The claimant’s right

hand/wrist remained symptomatic following the surgery.  While the claimant’s left wrist

complaint was also diagnosed with carpal tunnel syndrome by Dr. Bourland and the subsequent

treating physicians, to include Dr. Christian Fahey, Dr. Steven Wener and Dr. Richard Wirges,

the treatment was focused on the right wrist complaints.  Indeed, the claimant’s treating

physicians elected to forego surgical treatment of the left carpal tunnel syndrome until

satisfactory results/relief was achieved from the surgery on the right. The claimant in left handed. 

At the time of his last visit with Dr. Fahey on July 9, 2010, while acknowledging that the

claimant was “having difficulties”, Dr. Fahey concluded that he did not see anything the he could

do to further to help with the right upper extremity.  Nor did he think he should do anything
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about the claimant’s left extremity “until his right has improved further”.  The claimant was

discharged from the care of Dr. Fahey as having reached maximum medical improvement in July

2010.

The claimant obtained a change of treating physician to Dr. Wirges, who he saw initially

in May 24, 2011.  Between his July 2010, discharge from the treatment by Dr. Fahey and the May

24, 2011, initial visit to Dr. Wirges the claimant was seen by Dr. Steven Wener on several

occasion and relayed bilateral hand complaints.  While under the care of Dr. Wirges the claimant

underwent repeat diagnostic studies.  The evidence preponderates that although symptomatic

with respect to his upper extremities, the claimant reached the end of his healing period as of July

9, 2010, relative to same.  Treatment with respect to the claimant’s left upper extremity has

consisted of diagnostic studies and medication.  Diagnostic studies show an improvement in the

claimant’s left upper extremity.   

The fact that the claimant has reached the end of his healing period for a compensable

injury does not obviate the mandate that respondents provide reasonably necessary medical

treatment.  As previously noted, reasonably necessary medical treatment include those services

necessary to accurately diagnose the nature and extent of the compensable injury, as well as to

reduce or alleviate symptoms resulting from the compensable injury.  The claimant has sustained

his burden of proof that he is entitled to further medical treatment in connection with the

treatment of this compensable injury.  Respondents have controverted the claimant’s entitlement

to further medical treatment.    

Temporary Total Disability Benefits

The claimant sustained a compensable injury in the employment of respondents in the
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form of bilateral carpal tunnel syndrome.  The afore is a scheduled injury pursuant to Ark Code

Ann.  The scheduled nature of the claimant’s compensable injury is noteworthy, particularly with

respect to his entitlement to indemnity benefits.

A claimant who suffers a scheduled injury is entitled to temporary total disability benefits

during his healing period or until he returns to work, whichever occurs first, regardless of

whether he has demonstrated that he is actually incapacitated from earning wages. American

Railcar Industries v. Gramling, 2010 Ark. App. 625; Wheeler Construction Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).   The healing period is defined “as that period for healing

of an injury resulting from an accident.”  Ark. Code Ann. §11-9-102 (12) (Supp. 1996).  The

healing period continues until the claimant is as far restored as the permanent nature of his injury

will permit.  When the underlying condition causing the disability stabilizes, and no further

treatment will improve the injury, the healing period has ended.  Carroll General Hospital v.

Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996). 

In his final report, Dr. Fahey released the claimant to return to “full regular duties at

work”.  The claimant was assessed with an anatomical impairment of 10% to the right upper

extremity. Accordingly, Dr. Fahey, in releasing the claimant to regular duties, indicated that he

should work in a padded glove on the right hand.  The claimant returned to the employment of

respondent-employer in accordance with the July 9, 2010, release of Dr. Fahey.  The claimant’s

employment was terminated on August 6, 2010, for cause.  At the time of the termination of his

employment the claimant had been released to full regular duties by his treating physician, and

was at maximum medical improvement and the end of his healing period.  

While the claimant obtained a change of physician order and commenced sanctioned
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treatment under the care of Dr. Wirges on May 24, 2011, following which he was seen on four

(4) separate occasions, in the final analysis Dr. Wirges also concurred that the claimant reached

maximum medical improvement in July 2010.  The record does not reflect the presence of an

opinion of a treating or examining physician indicating that the claimant remained within his

healing period subsequent to July 9, 2010.  The claimant has failed to sustain his burden of proof

by a preponderance of the credible evidence that he remained within his healing period

subsequent to July 9, 2010, and corresponding entitlement to temporary total disability benefits.

505 (a) Benefits

Ark. Code Ann. §11-9-505, Additional Compensation – Rehabilitation, provides, in

pertinent part:

(a) (1)   Any employer who without reasonable cause refuses to
return an employee who is injured in the course of employment to
work, where suitable employment is available within the
employee’s physical and mental limitations, upon order of the
Workers’ Compensation Commission, and in addition to other
benefits, shall be liable to pay to the employee the difference
between benefits received and the average weekly wages lost
during the period of the refusal, for a period not exceeding one (1)
year.

The claimant asserts entitlement to the above benefits as an alternative to his claim for temporary

total disability benefits.  

The evidence in the record reflects that at the time the claimant was last seen by Dr.

Fahey on July 9, 2010, he was released to full regular duties, working in a padded glove on the

right hand.  The claimant returned to the employment of respondent and continued to discharge

his employment duties through August 6, 2010, when his employment was terminated for cause.   

In order to prove entitlement to benefits pursuant to Ark. Code Ann. §11-9-505 (a) (1),
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the claimant must establish that he sustained a compensable injury; that suitable employment

within his physical and mental limitations was available with the employer; that the employer

refused to return the employee to work; and that the employer’s refusal to return the employee to

work was without reasonable cause.  Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d

237 (1996).  As previously noted, in the present matter the claimant was released to full duty on

July 9, 2010, by his treating physician as having reached maximum medical improvement.  The

claimant was returned to the employment of respondent following the July 2010, release.  The

claimant’s employment was terminated by respondent on or about August 6, 2010, for cause. 

The claimant has failed to sustain his burden of proof by a preponderance of the credible

evidence that respondent refused to return him to work.

AWARD

Respondents are herein ordered and directed to provide to the claimant reasonably

necessary 

medical treatment in connection with his compensable bilateral carpal tunnel syndrome injury of

August 2009, to include medical related milage, pursuant to Ark. Code Ann. §11-9-508 (a).

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED. 

         _________________________________________________
ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE  
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