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Hearing conducted before ADMINISTRATIVE LAW  JUDGE S. DALE
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Claimant was represented by HONORABLE GREGORY R. GILES, Attorney

at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE MICHAEL E. RYBURN,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 25, 2012, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted in this matter on

July 31, 2012, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a

part of the record herein without objection, subject to any modifications made

at the full hearing.  

The parties stipulated to the following at the October 25, 2012, full

hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including February 17, 2012.

3) The claimant’s average weekly wage was $500.00 per week

which would entitle the claimant to a temporary total disability

rate of $333.00 per week.

4) The parties agree the last day the claimant worked for the

respondent employer was February 17, 2012.

At the full hearing. the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable injury to his neck

by specific incident on February 17, 2012.

2) In the alternative, whether the claimant sustained a compensable

gradual onset neck injury over time while working for the

respondent employer.

3) Whether the claimant is entitled to temporary total disability

benefits from February 17, 2012, to a date to be determined.

4) Whether the medical treatment the claimant has received to

date, including the treatment he had in the emergency room at

Christus St. Michael Hospital on February 19, 2012, was as a

result of his alleged injury of February 17, 2012.

5) Claimant’s entitlement to additional medical treatment, including

but not limited to a referral to a neurosurgeon.

6) Notice defense.

7) Attorney’s fees.

At the full hearing, claimant contended he sustained a compensable

injury to his neck, either time and site specific, or one that occurred gradually
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over time while performing his work related activities for the respondent

employer.  Claimant contended he should be awarded temporary total

disability benefits from February 17, 2012, to a date to be determined, all

associated medical treatment, attorney’s fees, and additional medical

treatment including but not limited to referral to a neurosurgeon.  Claimant

contends he is entitled to additional medical treatment, including a referral to

a neurosurgeon, per the orders of the emergency room given the herniated

disk he has suffered in his neck.  That respondents should be ordered to pay

attorney’s fees as provided by law and that sufficient notice was provided to

the respondents.

Respondents contended at the full hearing that the claimant was not

injured at work on any of the dates he has given as the date of the injury, that

he did not report an injury at work to his employer or to his treating doctor, that

no attorney’s fees are payable as the claimant is not due any indemnity

benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby
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made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable neck injury by

specific incident on February 17, 2012.

4) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable gradual onset neck

injury while working for the respondent employer.

5) Since the claimant has failed to meet his burden of proof with

regard to compensability, the other issues outlined herein are

rendered moot.

DISCUSSION

The claimant, age 52, worked for a business called “Labor Force” but

was assigned to work for Apple Tree Service.  The claimant testified that his

job duties for Apple Tree Service included operating a bucket truck, taking

down trees, pulling brush, and trimming out the power lines.  (T. p. 12, lines

12-14)  

The claimant testified that for the week prior to February 17, 2012, he

was assigned to work in Fouke, Arkansas, on County Road 22 or 15. The

claimant testified he would usually get to work at approximately 7:00 a.m. in

the morning and get off around 3:30 p.m. that same day.  The claimant
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testified that at times there would be tree limbs laying on the ground and he

and another helper would move tree limbs weighing anywhere from five to fifty

pounds and put them in a wood chipper.  (T. p. 16, lines 3-18)  

The week prior to February 17, 2012, the claimant testified he was

feeling a little sore but did not feel that he had hurt himself:

Q Okay.  Going into that Friday, as you had worked that

week, did you think you had already hurt yourself before the work

job started on that Friday?

A The only thing I knew is that I just felt a little soreness.  I

didn’t really know what was going on, I just felt sore.  The

soreness came on probably –  I had probably had the soreness

probably two or three days before I got off that Friday.

Q W as it in your mind that you had hurt yourself on the job at

that time?

A No.  (T. pp. 16-17, lines 19-25 & 1-4)

The claimant also testified that on the day in question, February 17, 2012, he

did not recall anything specific that would have injured his neck:

Q Is there any specific thing that you can think of, that you

can recall at the time that Friday that you can think back and say

I think I hurt myself there?

A No.

Q Did you ever have to stop any part of the job that you were

doing throughout that week because of this general complaint of

soreness that you are talking about.

A No.  (T. p. 17, lines 16-24)

The claimant also testified he never stopped working on February 17,
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2012, due to an injury and never reported any type of injury to his employer

on February 17, 2012:

Q Did you ever have to stop what you were doing that Friday

because of these problems?

A No, sir, I didn’t.

Q Did you report or tell anybody before quitting time that

Friday that you thought that you had hurt yourself or anything

about an on-the-job injury?

A No, sir, I didn’t.  (T. p. 18, lines 6-12)

The claimant testified he did not report any injury to his employer on

February 17, 2012; however, the claimant testified when he got up the next

day on Saturday morning and started to go to the store that he got out of his

car and could not go any further.  The claimant testified he was hurting so bad

in his shoulder that he then got back to his car and drove to his house and

asked his girlfriend to take him to the emergency room.  Claimant testified that

his right shoulder was hurting so bad he “figured it might have been my heart

or something.”  (T. p. 20, lines 1-2)  The claimant testified he was in the

hospital approximately five days and that they did some tests on his heart and

did an MRI on his neck and shoulder.  The claimant testified after he received

the MRI results of his neck and shoulder he thought that he had hurt himself

at work.  By the claimant’s own testimony, he stated it was speculation on his

part as to how he had injured his neck:
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Q So you had to look back and think, after you got those MRI

results, hum, how can I resurrect this, how can I guess what

happened to me.  Is that what you did?

A No, I didn’t just – I just figured when I got them that what

I had been doing for the past week is probably what caused that.

Q That’s your speculation about what happened?

A Yes.

Q But you really don’t know what happened at work to cause

you to have a neck problem, do you?

A Just like I said, just pulling that brush, that’s the only thing

I figured it probably could have happened from.  (T. p. 37, lines

5-18)

On February 19, 2012, an MRI was conducted on the claimant’s

cervical spine.  The MRI of the claimant’s neck found at Claimant’s Exhibit 2,

page 48, shows that the claimant had a “”Posterior central disk extrusion at

C3-4 causing moderate midline ventral cord impingement.”  The claimant

testified that while in the hospital he received epidural steroid injections, pain

pills, and muscle relaxers.  The claimant testified he was released from the

hospital and told to see a neurosurgeon, Dr. Mark Smith, to continue

injections.  Claimant testified he could not get the injections because he did

not have the $600.00 to pay for them.  (T. p. 27, lines 1-6)  Claimant testified

he was then sent to see a Dr. Burgess who gave him an off duty slip.  (T. p.

28, lines 1-6)  The claimant testified that he was given a light duty slip from

Dr. Burgess but that his employer told him there was no light duty available.
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(T. p. 33, lines 1-6)

Claimant contends he sustained either a specific incident compensable

neck injury or a gradual onset compensable neck injury while working for the

respondent employer.  Respondents contend the claimant did not sustain

either a compensable neck injury by specific incident or gradual onset.

ADJUDICATION

Arkansas Code Annotated § 11-9-102(4)(A)(i) defines “compensable

injury” as an accidental injury causing internal or external  physical harm to the

body . . . arising out of and in the course of employment and which requires

medical services or results in disability or death.  An injury is “accidental”  only

if it is caused by a specific incident and is identi fiable by time and place of

occurrence.  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  The phrase “arising out of the employment” refers to the origin or

cause of the accident, so the employee is required to show that a causal

connection exists between the injury and his employment.  Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury occurs “in

the course of employment” when it occurs within the time and space

boundaries of the employment, while the employee is carrying out the

employer’s purpose, or advancing the employer’s interest directly or indirectly.

City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W .2d 430 (1987).
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In addition to establishing the general requirements for compensability

set forth in Ark. Code Ann. § 11-9-102(4)(A)(i), the claimant must establish a

compensable injury by medical evidence, supported by objective findings as

defined in Ark. Code Ann. § 11-9-102(16).  That a compensable injury be

established by medical evidence supported by objective findings applies only

to the existence and extent of the injury.  Stevens Truck Line v. Milliken, 58

Ark. App. 725, 950 S.W .2d 472 (1997).

There is no presumption that a claim is indeed compensable.  O.K.

Processing, Inc., et al. v. Servold, 265 Ark. 352, 578 S.W .2d 224 (1979).  The

injured party bears the burden of proof in establishing entitlement to benefits

under the Arkansas Workers’ Compensation Act, and must sustain that burden

by a preponderance of the evidence.  The claimant has the burden of proving

by a preponderance of the evidence that his claim is compensable,  and that

his injury was the result of an accident that arose in the course of his

employment and that it grew out of, or resulted from the employment.  Carman

v. Haworth, Inc., 74 Ark. App. 55, 45 S.W.3d 408 (2001).  The claimant must

show a causal relationship exists between his condition and his employment.

Harris Cattle Co. v. Parker, 256 Ark. 166, 506 S.W .2d 118 (1974). 

It is well established that the party having the burden of proof on the

issue must establish it by a preponderance of the evidence.  Ark. Code Ann.

§ 11-9-704(c)(2).  A preponderance of the credible evidence of record means
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“evidence of greater convincing force.”  Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W .2d 593 (1995).  In determining whether a claimant has

sustained his or her burden of proof, the Commission shall weigh the evidence

impartially, without giving the benefit of the doubt to either party.  Ark. Code

Ann. § 11-9-704.

In the case at hand, the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable neck injury

by specific incident on February 17, 2012.  The claimant has failed to prove

by a preponderance of the evidence that his neck injury arose out of and in the

course of his employment with the respondents by specific incident on

February 17, 2012.  By the claimant’s own testimony, the claimant did not

injure himself on February 17, 2012.  (T. p. 36, lines 14-19)  The claimant

went on to testify that he could not recall anything that happened on Friday,

February 17, 2012, that could be attributed as a neck injury:

Q Is there any specific thing that you can think of, that you

can recall at the time that Friday that you can think back and say

I think I hurt myself there?

A No.  (T. p. 17, lines 16-19)

By the claimant’s own testimony nothing happened on February 17,

2012, in the form of an acute trauma that caused the claimant to stop work,

report an incident, or even think he had injured his neck in any way.  Based

on the credible evidence now before the Commission, there is nothing in the
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record that shows the claimant sustained a compensable neck injury by

specific incident on February 17, 2012.  Clearly, the record does show the

claimant has objective findings of a neck injury; however, the claimant has

failed to prove by a preponderance of the evidence that he sustained a

compensable neck injury by specific incident while working for the respondent

employer on February 17, 2012.

It is only the claimant’s self-serving testimony that relates the claimant’s

neck injury to his job duties:

A No, I didn’t just – I just figured when I got them t hat what

I had been doing for the past week is probably what caused that.

Q That’s your speculation about what happened?

A Yes.  (T. p. 37, lines 9-13)

The claimant’s speculation and conjecture are the only link between the

claimant’s job duties and his neck injury.  Conjecture and speculation, even

if plausible, cannot take the place of proof.  Ark. Dept. of Correction v. Glover,

35 Ark. App. 32, 812 S.W.2d 692 (1991).  It is well settled that the claimant

has the burden of proving the job relatedness of any alleged injury, without the

aid of any kind of presumption in his favor.  Pearson v. Faulkner Radio

Service, 220 Ark. 368, 247 S.W.2d 964 (1952).  The burden of proof the

claimant must meet is the preponderance of the evidence, and the claimant

has failed to meet his burden.
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Act 796 recognizes certain specified exceptions to the general limitation

of compensable injuries to those injuries which are caused by specific incident

and which are identifiable by time and place of occurrences.  One of those

exceptions which can be classified as a gradual onset injury not caused by a

specific incident and is not identifiable by time and place of occurrence is a

neck injury which is not caused by a specific incident or which is not

identifiable by time and place of occurrence but rather occur gradually over

time.  It is not necessary for a claimant to prove rapid and repetitive motion in

order to prove a gradual onset neck injury.  However, a gradual onset neck

injury, even though not caused by a specific incident or not identifiable by time

and place of occurrence, must still arise out of and in the course of the

claimant’s employment.  In the case at hand, the claimant has also failed to

prove by a preponderance of the evidence that he sustained a compensable

gradual onset neck injury because he has failed to prove by a preponderance

of the evidence that his neck injury arose out of and in the course of his

employment.  The claimant would have the Commission believe that his neck

injury arose gradually over the week in which he was pulling brush prior to

February 17, 2012:

A I – like I say, I just figured that it happened out of the

period of time of that week that I was pulling that brush.

Q And when you went to the doctor, you didn’t even know

that it was your neck.
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A No, I didn’t.  (T. p. 38, lines 5-10)

Again, the only link between the claimant’s work duties over time and

his neck injury is the claimant’s own self-serving testimony which by his own

admission is pure speculation.  (T. p. 37, lines 9-13)  To prove a gradual onset

neck injury the claimant must still prove by a preponderance of the evidence

that his injury arose out of and in the course of employment and the employee

must still establish the compensability of the claim with medical evidence

supported by objective findings.  However, in addition to these requirements,

if the injury falls under one of the exceptions for gradual onset injuries, the

“resultant condition is compensable only if the alleged compensable injury is

the major cause of the disability or need for treatment.”  Ark. Code Ann. § 11-

9-102(4)(E)(ii).  The medical evidence contained in the record herein shows

that the claimant had “degenerative disk disease with an osteophyte complex

at the C4-5, C5-6 and C6-7 level.”  (Cl. Ex. 2, p. 57)  The finding of multilevel

degenerative disk disease is another factor in finding that the claimant has

failed to prove by a preponderance of the evidence that the major cause of his

need for treatment is the alleged gradual onset work related neck injury.

Clearly, the claimant’s degenerative disk disease is also a factor in the

claimant’s current need for treatment.  I find that the claimant has failed to

prove by a preponderance of the evidence that his resultant condition of the
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alleged compensable injury as the major cause for his need for treatment and

I further find the claimant has failed to prove by a preponderance of the

evidence that his current neck condition arose out of or in the course of his

employment.  Since the claimant has failed to prove major cause by a

preponderance of the evidence and has also failed to prove by a

preponderance of the evidence that his neck injury arose out of and in the

course of his employment, I find that the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable gradual

onset neck injury while employed by the respondents.  Since the claimant has

failed to meet his burden of proof with regard to compensability, the other

issues outlined herein are rendered moot.

ORDER

For the reasons discussed herein, this claim is hereby respectfully

denied in its entirety and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


