
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G205758

JACKELYN L. KILGORE, EMPLOYEE CLAIMANT

TIMBERLANE CARE & REHAB, LLC,
EMPLOYER RESPONDENT

ARKANSAS SELF-INSURANCE TRUST/CANNON 
COCHRAN MANAGEMENT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED APRIL 1, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE KENNETH A. OLSEN,
Attorney at Law, Bryant, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 14, 2013, in El Dorado, Arkansas.  A Prehearing

Order was entered in this case on November 28, 2012.  The

following stipulations were submitted by the parties either

in the Prehearing Order or at the start of the hearing and

are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee relationship existed between
the parties on or about May 30, 2012.

3. This claim has been controverted in its entirety. 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Claimant:
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1. Compensability of claimant’s shoulder injury of
May 30, 2012.

2. Claimant’s entitlement to medical treatment,
claimant’s average weekly wage (reserved), TTD
from date of injury to a date yet to be determined
(reserved), permanent impairment ratings
(reserved), controversion and attorney’s fees.

Respondent:

1. Compensability.

2. Attorney fees.

3. Notice on June 26 or 27, 2012.

4.   Offsets (reserved).

The record consists of the February 14, 2013, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Ms. Kilgore became employed by Timberlane Care and

Rehab Center as a CNA in 2007. (T. 10) Her job duties in

patient care on the 3:00 p.m. to 11:00 p.m. shift included

making rounds, assisting patients getting to the restroom,

changing some patients, turning some patients, and taking

blood pressures. (T. 20)

Ms. Kilgore testified that she felt a snap or rip while

assisting a patient, Ms. Hopkins, to the restroom at

approximately 10:00 p.m. on May 29, 2012, and that her

shoulder starting hurting real bad at home at approximately

12:30 p.m. that night. (T. 21-25) Ms. Hopkins saw her family

doctor, Dr. Simmons, on the morning of May 30, 2012, and Dr.

Simmons referred Ms. Hopkins to Dr. Gati, an orthopedic
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specialist.  After obtaining an MRI, Dr. Gati performed a

left shoulder arthroscopic subacromial decompression with a

limited debridement of the subacromial bursa in Ms.

Kilgore’s shoulder on August 30, 2012. (C. Exh. 1 p. 8) At

the time of the hearing conducted on February 14, 2013, Ms.

Kilgore testified that she had been terminated by the

respondent and that she had not worked since May of 2012

because of her shoulder. (T. 42) The respondents contend

that Ms. Kilgore did not sustain a compensable shoulder

injury at work as she contends. (Comm. Exh. 1 p. 3)

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  A possible

aggravation of a preexisting condition, being a new injury,

must also meet the requirements for a compensable injury. 
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Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).

The claimant has the burden of proving by a

preponderance of the evidence that her current medical

problem at issue is causally related, at least in part, to

her employment.  Estridge v. Waste Management, 343 Ark. 276,

33 S.W.3d 167 (2000).  Questions of credibility and the

weight and sufficiency to be given evidence are matters

within the province of the Workers’ Compensation Commission. 

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d

857 (1998).  The Arkansas Courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).

Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence of an alleged aggravation by

objective findings of an acute injury, and the claimant

cannot carry her burden of proof merely through objective

findings of preexisting degenerative conditions.  Liaromatis

v. Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and
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the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective findings are those

findings which cannot come within the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16).

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a

work-related incident and an injury by either expert medical

opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In

fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's
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determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In the present case, Ms. Kilgore’s description of

experiencing a snap or rip in her shoulder while assisting a

patient, if credible, would appear to describe an injury

caused by a specific incident identifiable by time and place

of occurrence.  In addition, Ms. Kilgore testified that when

she went to work on May 29, 2012, she was not having any

pain in her left shoulder. (T. 17-18) Ms. Kilgore testified

that there were no administrative personnel at work that she

could have reported her injury to that night before she

left. (T. 24-25) Ms. Kilgore testified that she told Dr.

Simmons on May 30, 2012, about her shoulder and about

lifting a patient the night before, and Ms. Kilgore

testified that this was the first time that she had

mentioned her shoulder to Dr. Simmons.  (T. 45-47)

Ms. Kilgore testified that she also told Dr. Gati how

she had hurt her shoulder when she saw him for the first

time on June 1, 2012, and Ms. Kilgore testified that she

told Amber Allen about hurting herself working with Ms.

Hopkins when she talked to Ms. Allen the following Monday.

(T. 48, 51) However, for the following reasons, I conclude

that Ms. Kilgore’s testimony is contradicted by both her

supervisor’s testimony and by essentially every single

relevant medical report in evidence.
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First, to the extent that Ms. Kilgore testified that

she was not having any shoulder problems before March 29,

2012, I point out that a report from the office of Dr.

Simmons dated April 30, 2012, indicates that Ms. Kilgore at

that time “can not hardly lift her left arm.”  (R. Exh. 1 p.

1) Notably, Ms. Kilgore had been off work on FMLA leave for

approximately four weeks in May before she returned to work

on May 29, 2012.  When Dr. Simmons saw Ms. Kilgore on

May 30, 2012, Dr. Simmons reported that Ms. Kilgore “is

still having arm pain.” (R. Exh. 1 p. 4) When Ms. Kilgore

saw Dr. Gati three days after her alleged injury at work,

Dr. Gati recorded a history that “She is complaining of a

four-week history of pain within her left shoulder.” (R.

Exh. 1 p. 5)  Therefore, contrary to Ms. Kilgore’s hearing

testimony, the reports of Dr. Simmons and Dr. Gati establish

as a preponderance of the credible evidence that Ms. Kilgore

had been having shoulder pain for at least several weeks

before she reported back to work for the first time on

May 29, 2012.  

Second, not only do Dr. Simmons’ reports and Dr. Gati’s

report contradict Ms. Kilgore’s testimony that she was not

having shoulder problems before May 29, 2012, those reports

also contain no reference whatsoever to the alleged patient

lifting injury that Ms. Kilgore testified that she described

to Dr. Simmons and to Dr. Gati.
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Third, whereas Ms. Kilgore testified that there was no

administrative personnel at the facility to report an injury

to during her shift on May 29, 2012, Ms. Allen credibly

testified that the protocol is to report any injury when it

happens immediately to the charge nurse on duty, and that

there is a kit available for that purpose at the desk. (T.

74)

Fourth, whereas Ms. Kilgore testified that she told Ms.

Allen about hurting herself lifting Ms. Hopkins when the two

spoke over the telephone when Ms. Kilgore called a couple of

days later from Dr. Gati’s office, Ms. Allen testified that

Ms. Kilgore never mentioned Ms. Hopkins and that if Ms.

Kilgore had mentioned any type of work related injury, Ms.

Allen would have had her come in to start the workers’

compensation procedures. (T. 73)   

Because both her supervisor’s testimony and her medical

reports all contradict critical aspects of Ms. Kilgore’s

testimony about what happened and when, I find that Ms.

Kilgore has failed to establish by a preponderance of the

credible evidence that she sustained any type of physical

injury or aggravation to her left shoulder while assisting a

patient at work for Timberlane Care & Rehab Center on or

about May 30, 2012, as she contends.  Because I find that

Ms. Kilgore has failed to establish that she injured her

shoulder assisting a patient at work, I find that the

remaining issues in this case are moot.      
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee relationship existed between
the parties on or about May 30, 2012.

3. This claim has been controverted in its entirety.

4. The claimant has failed to establish by a 
preponderance of the evidence that she sustained a
compensable shoulder injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


