
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G201318

SAMMY JOHNSTON, Employee CLAIMANT

M.P. WAREHOUSE, INC., Employer RESPONDENT
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OPINION FILED MARCH 6, 2013

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by J. RANDOLPH SHOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On December 11, 2012, the above captioned claim came before

the Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on August 28, 2012, and a pre hearing

order filed that same day.  A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1 with modifications and

without an objection made part of the record. Prior to hearing on

December 11, 2012, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On December 7, 2011, the relationship of employee-

employer-carrier  existed between the parties.

3. The appropriate weekly compensation benefits are $575.00

for temporary total disability benefits and $431.00 for

permanent partial disability benefits.
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4. The claim is controverted in its entirety.

Prior to hearing on December 11, 2012, the parties agreed to

litigate the following issues:

1. Whether the claimant sustained a compensable injury to

his left shoulder on December 7, 2011.

2. The claimant’s entitlement to appropriate benefits.

3. Attorneys’ fees.

The claimant contends that he sustained an accidental injury

to the left shoulder in the course of his employment as a result of

specific incident  on December 7, 2011, for which he is entitled to

temporary total disability payments from April 22, 2012 through

June 19, 2012; temporary partial disability payments from June 20,

2012 through September 14, 2012(Record, p. 6); reasonably necessary

medical care; reimbursement of out of pocket medical expenses;

repayment of health care subrogation interests; mileage

reimbursement; and attorneys’ fees.  The respondents contend that

the claimant did not sustain a compensable injury which arose out

of and in the course of his employment with the respondents.

The stipulations agreed to by the parties and set forth in the

pre hearing order are hereby accepted as fact.  From a review of

the record as a whole to include medical reports, documents and

matters properly before the Commission and having had the

opportunity to hear testimony of the claimant and observe his

demeanor the following decision is rendered.
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FACTUAL BACKGROUND

The claimant is a 60-year-old male who is employed by the

respondent.  He has been employed by the respondent for five years

as a truck driver(Record, p.8).  The claimant stated that shortly

before December 7, 2011 the truck he was using was changed.  The

air bags in the new truck did not work, causing him to have to turn

a handle to “pick all the weight up” to take the trailer on and off

the truck(Record, p.9-10).  On December 7, 2011, the claimant was

cranking a trailer down so it would lay on his fifth wheel.  He

stated that it was “very very” hard to crank.  The claimant added

that he had to jerk the crank with both arms.  He continued that on

the second or third “jerk,” he felt something pull in his

shoulder(Record, p. 11).  The claimant testified that felt like a

sting or like somebody struck him with a knife in his left

shoulder(Record p. 12).  He stated that he had never felt anything

like that before.  The claimant continued that he reported the

injury the next morning(Record, p. 12).  He stated that he did not

fill out a claim form.  The claimant testified that he told his

supervisor that he needed to see a doctor the next morning.  He

continued that he wanted to see a doctor anyway because his arms

had been bothering him(Record, p. 14).  On cross examination, he

confirmed that he thought he pulled a muscle on December 7, 2011

but that he wanted to see a doctor because he was already having

trouble with his arms(Record, p. 20).  He added, upon questioning,

that he was having problems with both his arms before December 7,

2011(Record, p. 20).  The claimant attributed his arm pain to the
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cranking he did when he got a different truck(Record, p. 20).

Additionally, on cross examination, the claimant stated that he had

seen a doctor in July of 2011 for left sided neck pain and  left

shoulder pain(Record, p. 22).  The claimant denied that he was seen

for bursitis of his left shoulder and musculoskeletal neck

pain(Record, p. 23).  The claimant stated that he did not fill out

paperwork because he thought he had a pulled muscle(Record, p. 14).

On cross examination, he stated that he saw his doctor on December

13, 2011 did not tell the doctor that he was hurt at work.  He

stated, because he thought he had just pulled a muscle(Record, p.

24). Dr. Nouansavac’s notes from December 13, 2011 reflect that the

claimant complained of left shoulder pain.  There is no mention of

a work related injury(Claimant’s Exhibit No. 1, p. 1).  A radiology

report dated December 14, 2011 reflects that the claimant had no

fracture or dislocation, but did have degenerative arthritic

changes related to the AC joint(Claimant’s Exhibit No. 1, p. 3).

The claimant testified that he was not placed on restrictions after

seeing the doctor and that he reported back to his

supervisor(Record, p. 14).  The claimant still did not fill out a

report.  He stated that he was told to wait until after medical

treatment(Record, 15-16).  He added that he eventually saw Dr.

Sherrill and was referred to Dr. Bolyard(Record, p. 16). The

claimant stated that he was given exercises and continued to do

them after he was released(Record, p. 18).   Dr. Sherrill’s notes

from March 7, 2012 reflect that the claimant reported to Dr.

Sherrill that he had felt a sharp pain in his left shoulder while
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“cranking a gear on a trailer.”  The notes reflect that since the

December 7, 2011 incident, the shoulder had remained sore, but not

swollen.  Dr. Sherrill noted the December 29, 2011 MRI findings and

recommended a follow up visit in three weeks.   The claimant was

returned to light duty work(Claimant’s Exhibit No. 1, p. 5).  Dr.

Sherrill noted that the claimant had been on light duty since his

accident and that he was driving a lift.  He noted he was doing

fine with those duties(Claimant’s Exhibit No. 1 p. 5).

Additionally, on March 7, 2012 x-ray records reflect that the

claimant had some mild narrowing of the AC joint, but an otherwise

normal x-ray examination of the left shoulder(Claimant’s Exhibit

No. 1, p. 6).  Dr. Sherrill notes on March 28, 2012 that the

claimant returned with continued left shoulder pain.  He was given

an injection and exercises and referred to an

arthroscopist(Claimant’s Exhibit No. 1 p. 7).  The claimant saw Dr.

Bolyard on April 23, 2012.  Those notes reflect a diagnosis of

adhesive capsulitis of the left shoulder.  Additionally, the notes

reflect that the claimant suffered from AC joint arthritis.  Dr.

Bolyard noted that the claimant’s primary problem was the adhesive

capsulitis.  He noted that the AC joint arthritis might be a

minimal contributing factor(Claimant’s Exhibit No. 1, p. 8).

Additionally, Dr. Bolyard noted that he did not think the left

shoulder adhesive capsulitis was a pre-existing condition and that

the claimant choose surgical intervention after a discussion about

treatment(Claimant’s Exhibit No. 1, p. 8-9).  The claimant was to

return to work on light duty until surgery was scheduled(Claimant’s
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Exhibit No. 1, p. 9).  The medical records reflect that the

claimant had surgery on his left shoulder on May 10,

2012(Claimant’s Exhibit No. 1, p. 12).  The claimant returned to

Dr. Bolyard on May 21, 2012.  This visit was a follow up, and post

left shoulder arthroscopy.  The notes reflect that the claimant was

doing much better(Claimant’s Exhibit No. 1, p.10).  On November 9,

2012, Dr. Bolyard noted that the claimant still had some pain, but

had equal range of motion.  He noted that he would see the claimant

in three months(Claimant’s Exhibit No. 1, p. 14).  On cross

examination, the claimant stated that he did not tell Dr. Sherrill

or Dr. Bolyard that he had seen his personal physician in July of

2011(Record, p. 27-29).  Records submitted by the respondent

reflect that the claimant complained of left neck and shoulder pain

in July of 2011.  The notes reflect that the claimant, among other

things, suffered from left AC joint arthritis and bursitis of the

left shoulder(Respondent’s Exhibit No. 1, p. 2).  

The claimant was previously scheduled for an MRI, referred to

by both doctors in the medical records, on December 29, 2011.

Before he had the ordered MRI, the claimant stated he had fallen at

home(Record, p. 26).  The claimant stated that he had hurt his left

arm or shoulder and had the MRI after this incident(Record, p. 26).

The medical records submitted contain the MRI report from the

December 29, 2011 testing.  That report notes that the claimant has

moderate acromioclavicular arthropathy, no evidence of rotator cuff

tear, and a probable labral tear of the superior labrum(Claimant’s

Exhibit No. 1, p. 4).  The claimant testified that during the time
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he was treating with these doctors, he continued to work(Record, p.

16).  He was on light duty.  He stated that he worked up until the

time of his surgery on April 21, 2012 and was off work until June

19, 2012.  The medical records, however reflect that the claimant

had surgery on May 10, 2012(Claimant’s Exhibit No. 1, p. 12; See

also Claimant’s Exhibit No. 3, p. 38).  Additionally, the records

reflect that a determination for surgery was not made until April

23, 2012 and the claimant was returned to light duty, that day,

until the time of surgery(Claimant’s Exhibit No. 1, p. 9).  In

sworn testimony, the claimant stated he had not missed any work

until May 10, 2012(Claimant’s Exhibit No. 3, p. 38).  In June, the

claimant testified that he returned to work on light duty(Record,

p. 17).  The medical records do not reflect a date for release and

return to work after surgery.  However, on cross examination, the

claimant did state that he was off work three weeks.  He stated

that he was off for three weeks from the date of his surgery and

then went back to work(Record, p. 28).  Upon return to work he

first ran a wrapping machine and then began to drive.  The claimant

stated that he was doing other duties than driving from June 20,

2012 through September 14, 2012(Record, p. 17).  On September 14,

2012, the claimant stated that he returned to his regular driving

duties and was making as much as he was before(Record, p. 17).  The

claimant stated that some of his medical bills were paid by his

group insurance.  He added that the “other part he was

paying”(Record, p. 31).  The claimant stated that he did not use

any group disability benefits(Record, p. 31).  
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The claimant stated that as of the hearing date, he was still

treating with his doctor and doing the exercises(Record, p. 18).

He stated that he thought he was to see the doctor in February.  On

his last visit to the doctor, the claimant had an injection in his

shoulder(Record, p. 18).  The claimant stated that on the day of

the hearing, that shoulder pain was not like it was before.  He

stated that it was a lot better and was getting better.  He added

that it was still awkward(Record, p. 19).  The claimant stated that

he was improving and the surgery had helped him.  He added that he

was back to work(Record p. 19). 

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i). A preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)
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requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinion addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting

objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, we must first address whether the

claimant sustained a compensable injury to his left shoulder on 

December 7, 2011.  This claimant testified that he was injured

while using a crank to attach a trailer to a truck he drove for the

respondent.  He stated that he felt a sharp pain in his left

shoulder.  The claimant then sought medical attention and was

treated and diagnosed with adhesive capsulitis for which he had

surgery.  Dr. Sherrill’s notations confirm that the claimant told

him he felt a sharp pain with working the crank.  While the

claimant did receive treatment for his shoulder in July 2011, Dr.

Bolyard noted that the adhesive capsulitis, which was the

claimant’s primary condition, was not a pre-existing condition.



G201318-S. Johnston -10-

This claimant, in contrast to the claimant in Ford, presented

evidence of objective medical findings related to a specific event.

While the claimant did not tell the doctors that he had seen a

doctor in July of 2011 for arm and shoulder pain, the Commission

cannot ignore Dr. Bolyard’s notation that the claimant did not

suffer from a pre-exiting condition.  Clearly the event on December

7, 2011 caused the claimants need for treatment and surgery. 

     The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  Here, the

claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his right shoulder on December 7,

2011.  He has also produced objective medical findings to support

his claim.  Based on the claimant’s testimony and a review of the

medical evidence submitted, there is clearly a causal connection

between the incident on December 7, 2011 and the claimant’s left

shoulder condition.  The claimant’s medical records do reveal some

degenerative and AC joint issues.  However, Dr. Bolyard clearly

does not think that those issues are related to the claimant’s

issue of adhesive capsulitis.               

The Commission has also been asked to address the issue of the

claimant’s entitlement to medical treatment.

Arkansas Code Annotated §11-9-102(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”



G201318-S. Johnston -11-

Once it is settled that the claimant sustained a compensable

injury, the question of medical services must be determined by

looking at the facts in question and determining if the medical

services are reasonably necessary for the treatment of the

claimant’s injury. A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aides, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under A.

C. A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d (50

(1984).  In this case, clearly, the left shoulder surgery resulted

in improvement for the claimant. The claimant testified that he had

improved and Dr. Bolyard noted improvement during follow up visits.

Clearly, the treatment that the claimant received in the form of

left shoulder surgery was reasonably and necessarily related to the

treatment of his injury.  The claimant testified that post surgery

he as much better and was getting better.  He added that he was

improving and that the surgery had helped him. 

The claimant, in this case, has provided sufficient evidence

to prove that the treatment for his left shoulder is reasonably and

necessarily related to the treatment of his  compensable injury

sustained on December 7, 2011.  Clearly, the claimant had not been

diagnosed with adhesive capsulitis prior to the December 7, 2011
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incident for which the left shoulder surgery was necessary.  There

was no evidence presented related to the claimant’s mileage related

to medical treatment or out of pocket medical expenses.

Additionally, there was no evidence presented addressing the issue

of health care subrogation interests.  Therefore, the Commission

will not address those issues.  The claimant is entitled to medical

benefits related to his left shoulder surgery conducted on May 10,

2012, as that surgery was reasonable and necessary for the

treatment of his compensable injury from December 7, 2011.

The Commission has next been asked to determine if the

claimant is entitled to temporary total disability from April 22,

2012 until June 19, 2012.  However, the medical records and the

testimony confirm that the claimant worked up until the time of his

surgery.  The surgery took place on May 10, 2012.  The claimant

testified both at hearing and in his deposition, that he was off

work from the time of his surgery until June 19, 2012.  Temporary

total disability is that period within the healing period in which

the employee suffers a total incapacitation to earn wages, Ark.

State Highway Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).  The claimant, in this case, was off work not from April

22, 2012, but from May 10, 2012 until June 19, 2012.  During that

time he suffered a total incapacitation to earn wages and is

entitled to temporary total disability benefits.  Such benefits are

should be paid to the claimant for the time period from May 10,

2012 until June, 19, 2012.



G201318-S. Johnston -13-

The Commission has been asked to address the issue of

temporary partial disability.  The claimant contends that he is

entitled to temporary partial disability from June 20, 2012 through

September 14, 2012.   A.C.A §11-9-520 defines temporary partial

disability as disability resulting in the decrease of the injured

employee’s average weekly wage.  If such decrease occurs and is

related to the employee’s injury, then the employee shall be

entitled to sixty-six and two-thirds percent of the difference

between the employee’s average weekly age prior to accident and his

or her wage earning capacity after the accident.  The burden is on

the claimant to prove such a reduction in wages. In the instant

case, the claimant testified at length about his pain, surgery and

continued work during his injury and treatment.  He did not

however, testify that he received reduced wages during any of that

period of time.  While he stated numerous times that he was on

light duty and what his duties were, there is nothing in his

testimony to support a claim that he was working for reduced wages.

The claimant submitted exhibit number two into evidence.  That

exhibit  purports to be calculations setting forth the claimant’s

wages and reductions.  However, these appear to have been drafted

by the claimant without other supporting documents.  While I have

reviewed these documents, I cannot give them much weight as I do

not know on what documents they are based.  There are no other wage

records in the record.  The claimant did mention that he worked

overtime in a statement given to Summit Consulting on February 8,

2012.  However, nowhere in the statement or in subsequent testimony
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did the claimant ever state that he had been unable to work

overtime due to his compensable injury.  The claimant, in this

case, has failed to prove that he suffered a reduction in wages

from June 20, 2012 through September 14, 2012 and therefore is not

entitled to temporary partial disability for that time period.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by preponderance of the evidence

that he suffered a compensable injury to his left

shoulder on December 7, 2011. He has submitted objective

medical findings that support his claim and there is a

causal connection between the incident that occurred on

December 7, 2011 and the claimant’s shoulder pain.

2. Having met the burden of proving a compensable injury,

the claimant is entitled to medical benefits related to

his left shoulder surgery.  He has proven that the left

shoulder surgery performed on May 10, 2012 was reasonable

and necessary to the treatment of the compensable injury

suffered on December 7, 2011.   The claimant has not

submitted evidence to support his contention that he is

entitled to mileage reimbursement, out of pocket medical

expenses and repayment of health care subrogation

interests.

3. The claimant had proven that he suffered a total

incapacitation to earn wages from May 10, 2012 until June

19, 2012.  As such, he is entitled to temporary total

disability for that time period.
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4. The claimant failed to prove that he suffered a reduction

in wages at anytime during his injury and treatment.

While he worked light duty there was no testimony that he

worked at reduced wages.  Additionally, the calculations

provided by the claimant are not supported by wage

records or otherwise.  While I have considered those

records, I do not find them sufficient to sustain a claim

for temporary partial disability.

5. The claimant’s attorney is entitled to an attorney fee

based on the above conclusions.

  ORDER

The respondents shall be liable for all medical benefits

related to his compensable injury to his left shoulder.

The respondents shall pay the claimant temporary total

disability from May 10, 2012 until June 19, 2012. 

The claimant’s attorney is entitled attorney’s fees based on

the above findings. 

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


