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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on May 15, 2013, at
Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se.

Respondent represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On March 25, 2013, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  

In addition to the contentions in the pre-hearing filing, respondent raise an additional

issue of notice with respect to the claimant’s asserted injuries to her head, back, left hip, neck and

shoulders.  Respondent maintains that notice of the afore was not had until the April 4, 2013,

deposition of the claimant.  Respondent also raised the statute of limitations based on the

claimant’s testimony of the duration of her injuries.  Over the objection of the claimant,

respondent was permitted to submit the deposition testimony of Ms. Charmaine Allen who had
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been subpoenaed for the hearing however experienced a family emergency on the date of the

hearing which caused her to be unavailable.  The afore deposition was submitted as directed in

order to be a part of this record.  

The claimant submitted a packet of medical documents subsequent to the hearing which

was received on May 21, 2013.  Since the packet was submitted in violation of the March 25,

2013, Pre-Hearing Order and Hearing Notice, and permission to submit same was neither sought

nor granted, the same will not be considered in addressing the issues in the present claim.  The

afore packet is herein blueback as a “Claimant Proffered Exhibits Submitted Subsequent to the

Hearing” and included as such in this record.  

The testimony of Donna L. Johnson and Jennifer Johnson, coupled with the deposition

testimony of Charmaine Allen, along with medical reports and other documents comprise the

record in this claim.

DISCUSSION

Donna Lynn Johnson, the claimant, with a date of birth of November 11, 1955, is a high 

school graduate with vocational training and some college hours.  The claimant commenced her

employment with respondent on January 14, 1980, as an LPN.

The claimant worked continuously at respondent as an LPN from her date of hire, and last

discharged employment duties for respondent the end of September 2011. The claimant’s

testimony reflects that in December 2012, when she applied for her retirement she was informed

that her employment had been terminated as of March 2012.  The claimant commenced receiving

her retirement benefits in January 2013.  

In addition to her retirement benefits for respondent, the claimant is also receiving

unemployment benefits.  The testimony of the claimant reflects that she commenced receiving
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her unemployment benefits of $330.00, weekly in 2012, before her receipt of the retirement

benefits.  

The claimant’s work shift at respondent was from 7:00 p.m. to 7:00 a.m.  The claimant’s

testimony reflects regarding her hourly earnings at respondent in August 2011:

     I was making twenty-one fifty an hour.  I worked the weekend
because they gave us a differential, which was forty-eight percent. 
(T. 16).

The claimant was paid bi-week, and estimated her earnings at twelve hundred dollars ($1,200.00)

per pay period. 

The claimant asserts that she sustained the injury, which is the primary subject of the

present claim, in August 2011, while within the course and scope of her employment.  The

claimant testified, regarding the mechanics of her August 1, 2011, injury:

     Well, I was assisting a lady, she was a - - we was really short of
help, and I had went in and I had called several times for help and
hadn’t received it and Ms. Johnson came down to help me. I was
trying to clean the lady up.  She had urine and feces on her.  She
had called several times though; so, she was getting a little upset. 
So, I went down to try to clean her up, and I was trying to get her
over to her side and, you know, that’s when I, you know, pulled
something.  I was pulling her with a draw sheet.  (T. 17).

The claimant elaborated on the nature of the assistance rendered to her by Ms. Johnson:

     She was assisting me.  She came down because she couldn’t
find anybody else; so, she got in there and, you know laid the bed
down for me to try to pull her up in the bed. 

      And, you know, I told her [Ms. Johnson], you know, I had hurt
my back. (T. 17).

The claimant noted the Ms. Johnson was a secretary at the time, but had been trained for a CNA. 

The claimant added, with respect to Ms. Johnson:

     And she had hurt her foot and she couldn’t walk up and down
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the hall.  She didn’t work any more as a CNA.  She couldn’t find
anybody.  I had called and called. (T. 17). 

The claimant’s supervisor was Ms. Charmaine Allen, and the charge nurse on duty during

the August 1, 2011, incident was Ms. Mary Spoontz.  The claimant explained that the injury

occurred during her night shift, and that her supervisor, Ms. Allen, did not work at night.  The

claimant credibly testified that she did report the injury to Ms. Spoontz, the charge nurse.  The

claimant continued to work the rest of her shift.  

The claimant testified that she completed an accident report that morning before she left

at the conclusion of her shift.  Regarding the afore, the claimant testified:

     I was the last one there and, you know, I was behind because we
was so short.  So, I filled out one before I left and put it under the
door of my supervisor. (T. 19).

After not hear anything about the accident report from her supervisor, the claimant described the

measures she took to follow up on the accident report with her supervisor:

     I called, but I never could - - she never called me.  I left
messages, but she never called me back. (T.19).

Although she continued to work, the claimant explained the unlikely circumstances of her and

Ms. Allen being present at work at the same time:

     Not necessarily.  Sometime - - most of the time, I’m usually
gone.  I work Friday and Saturday and I get off on Sunday
morning. (T. 19).

The testimony of the claimant reflects that she did not seek medical treatment for her

complaints growing out of the August 1, 2011, accidental injury until the end of August or

September 2011.  The claimant continued working her regular shift until the end of August or

sometime in September 2011. The claimant testified that she first sought medical treatment for

her injury from Dr. Milton C. Roach, her family physician.  
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The claimant is uncertain if she relayed the work-relatedness of her injury to Dr. Roach. 

Regarding the history she relayed to Dr. Roach at the time of the afore, the claimant offered:

     I think I told him I had hurt my back.  I’m not really sure if I did
or not.

     I don’t know, it’s somewhere in my notes in my physical
therapy, I had mentioned it to someone that I had tried to pull on
this four-hundred-pound lady. (T. 20).

The medical in the record reflects that the claimant did receive medical treatment periodically

along the way at least through March 26, 2013.  The claimant testified that she was taken off

work by her treating physician as a result of the complaints growing out of the August 1, 2011,

injury.  Regarding the afore, the claimant’s testimony reflects:

     I don’t know exactly when, but I’d have to - - it’s in my - - in
the file. (T. 20). 

The claimant maintains regarding her off-work time used in connection with her injury:

     I used - - I couldn’t apply for Family Medical Leave; so, I had to
ask for administrative leave. 

     Because I didn’t work enough hours to apply for Family
Medical Leave. 

     I used my PTO [paid time off]. (T. 21).

The claimant completed the Claim For Compensation, Form AR-C, on November 12,

2012, in connection with the present claim. (RX #2, p. 1).  The testimony of the claimant reflects

that at the time she completed the Form AR-C she was still employed by respondent, however

she was not working.  The claimant testified that she has continued to receive medical treatment

since the injury. 

In addition to her back injury, the claimant maintains that she suffered work-related

injuries to her neck, shoulders, and hips.  As far as the onset of the other injuries, the claimant’s
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testimony reflects:

     They gradually came on afterwards and the hip is - - I have
problems with it also, but it kind of gradually came on afterwards
too, but I’ve had some pains in my shoulders before, but I - - you
know, they’re saying it was arthritis.  I didn’t know what it was,
but it’s gradually gotten worse, too, and the doctors had told me I
had a torn rotator cuff in my right shoulder.  I had one in the left
one, but I - - you know, I had to work; so, I just worked with it. (T.
23).

The claimant noted that the diagnosis of torn rotator cuff in each shoulder was had at different

times.  The testimony of the claimant reflects that the right shoulder rotator cuff injury occurred

while pulling on a patient at work.  Regarding the left shoulder injury, the claimant testified:

     The left shoulder, I just had an MRI in January of 2012 and
that’s when they told me I had a rotator cuff in 2012. (T. 23).

The testimony of the claimant reflects that she was seen by Dr. David Gilliam on January 26,

2012.  

The claimant acknowledged seeking medical treatment due to low back complaints prior

to August 2011, though she has no recollection of neck complaints prior to August 2011. 

Likewise, the claimant had no recollection of shoulder or hip complaints before August 2011. 

The claimant has not undergone surgery in connection with either of the afore complaints, nor

has surgery been recommended.  MRI’s of the claimant’s neck and now back were paid through

her group health insurance.  Additionally, the testimony reflects that any medical treatment she

has received in connection with the present claim was paid by the claimant’s group health

insurance.  Respondent has not paid any workers’ compensation benefits in connection with the

present claim. 

The testimony of the claimant reflects that she has not worked anyplace since leaving the

employment of respondent or her retirement from respondent.  The claimant is seeking temporary
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total disability benefits for the time she was off work as a result of her injury.  As far as her

current work status and her treating physician, the claimant offered:

     I’ve been - - he hadn’t put me back to work yet.  He hasn’t
released me.  

     Well, since I hadn’t had it, he hadn’t put me back to work, I
don’t have any return to work slips; is that what you’re asking me.
(T. 26).   

The claimant’s testimony reflects that she was taken off work by Dr. Roach, her family

physician.  The claimant testified that she is now seeing Dr. Kittell, who she last saw in January

2013.  Dr. Kittell is a partner in the practice of Dr. Roach at Barg-Gray Clinic.  The claimant’s

testimony reflects that her treatment under the care of Dr. Kittell consist of prescription pain

medication for her back.  Regarding the afore, the claimant added:

     Yes.  Yes.  He gave - - my lower back.  He gave me medicine
for my shoulders too; it was supposed to help the shoulders and the
back is what he told me. (T. 29).

The claimant has to made the necessary job contacts since she is receiving unemployment

benefit. Regarding her job search efforts, the claimant testified:

     Some of them have been LPNs, the rest of them - - the rest of
them have been like at the Dollar Stores and places like that. (T.
30).

The claimant testified that she is uncertain if she is presently physically able to perform the duties

of an LPN, adding:

     Because of the help - - the lack of help with the patients and,
you know, we don’t have - - they don’t have guys in there to help
with the lifting and stuff.  So, I don’t think I’d be able to do it. (T.
30).

During cross examination, the claimant confirmed that at the time she commenced her

employment with respondent in 1980, she went through an orientation.  The claimant
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acknowledged that the procedure at respondent-employer is that if an employee is hurt on the job,

the employee is supposed to report the injury to the charge nurse, and then fill out a report at that

point.  The claimant’s testimony reflects that the supervisor is supposed to get the report. The

testimony of the claimant reflects that Ms. Spoontz was fired from the employment of

respondent.

The testimony reflects that the accident/incident reports which were to be completed in

the event of a work-related accident were located in a cabinet at the desk on 7B. The claimant

maintains that after completing the accident report in connection with her August 1, 2011, injury,

she slid it under the locked door of her supervisor, Ms. Allen.

The claimant acknowledged having two (2) prior workers’ compensation claims while

working at respondent.  The claimant estimated that her first claim was in 1985, and, in outlining

the circumstance surround the claim, testified:

     I think I pulled my patient - - back on a patient then.  I was
either lift - - trying to lift her or pull her over or something.  I’m
not really sure about that.  It’s been a long time ago. (T. 35).

The claimant suffered an injury to her lower back in the incident, and received treatment under

the care of Dr. Bryant Turbeville along with some physical therapy.  The claimant still had

periodic discomfort and pain in her back when she was released to return to work in 1985 from

the injury.    

The claimant offered that her second work-related injury occurred in 2008.  In describing

the mechanics of the afore injury, the claimant testified:

     A patient was - - her oxygen level was dropping and she had
turned blue.  She was about to pass out; so, I had to lift her back in
bed before she, you know, passed all the way out. (T. 36).

The claimant again injured her lower back in the accident, and had some additional treatment as
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well as some physical therapy.  The claimant acknowledged that she treated with Dr. Roach for

the 2008, injury and that she received a TENS Unit.  The claimant continues to use the TENS

Unit.  The claimant’s testimony reflects that both the 1985 and 2008 back injuries were filed as

workers’ compensation claims and were paid as such.

The claimant acknowledged that she had a rotator cuff tear in her right shoulder that she

was aware of before August 2011, and that the problems in her right shoulder started years before

she knew of the tear.  The claimant offered that she thought that her shoulder problems were

from usage and from working.  The claimant acknowledged that she continued to have symptoms

in her mid and lower back between 2008 and August 2011.

As to the exact date of injury of the present claim, the claimant testified:

     It was approximately like I said in my deposition and like I said
August, and I said approximately in there.  So, I’m not, really sure.  
(T. 38).

The testimony of the claimant reflects that she related the day of her injury to a few weeks after

the 4th of July.  In addition to telling Ms. Jennifer Johnson, who was in the room with her at the

time she injured her back, the claimant testified that she also told the charge nurse, Ms. Spoontz,

of the injury on 

the same day it occurred. The testimony of the claimant reflects that she has no doubt that she

communicated to Ms. Allen, her supervisor, that she had hurt her back at work   

The claimant acknowledged that she was put in a pool at respondent in January 2012. 

The claimant explained that the pool was where she was called by respondent if they needed

someone to work. The claimant learned that she was no longer an employee of respondent when

she filed for her retirement benefits:

     That’s when I found that I was no longer hired.  The guy at the



10

retirement place asked me that and I told him I thought I was still
in the pool and he looked on the computer and it said March - -
they fired you  - - terminated you in March. (T. 40).

The respondent did not dispute the claimant’s retirement.  

The claimant described her daily activities, now that she is not working, as grocery

shopping, house work, and that she also baby-sit her grandchildren.  The claimant offered that

between breaks, taking her pain medicine, and the TENS unit, she is able to do laundry,

sweeping, mopping and the things she need to do around the house sometimes. 

The claimant acknowledged going to the Barge-Gray Clinic in June 2004, for treatment

for her back and shoulder pain.  On November 20, 2008, the claimant was seen by Dr. Roach for

complaints of pain in her lower back and shoulders, during which time she was needing some

FMLA paperwork filled out.  However, the claimant testified that she was told that she could not

use FMLA in 2008:

     My supervisor told me to fill it out, try to get it.  Even though I
was going to be turned down for it, she told me to apply for it.  (T.
44).

The claimant acknowledged treating with Dr. Roach on December 15, 2008.   The

claimant was seen for joint pain, low back pain, and bursitis for which she was prescribed

Celebrex and Tramadol.  In 2009, the claimant treated with Dr. Hodge, D.C., on August 5, 2009. 

The claimant continued to treat with Dr. Hodge in February and March 2010, for her mid and

low back complaints. 

The testimony of the claimant reflects that she returned to Dr. Roach on November 11,

2010, for her low back complaints, and during which time she was treated with muscle relaxers,

physical therapy and an epidural injection.  The claimant was subsequently referred to the Spine

Center at UAMS.  The claimant offered regarding the afore:
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     It was a spine center, but it wasn’t - - well, I don’t know if the
clinic’s associated with UAMS or not, but I went. Innovative
Spine, I guess, if that’s the one. (T. 47).

The claimant acknowledged that due to continued complaints of shoulder pain she was referred

by Dr. Roach to an orthopedic surgeon on July 12, 2011.  The claimant concedes that it was at

that time that she started seeing Dr. Gilliam   

On October 11, 2011, the claimant relayed to Dr. Roach that she had pain in her neck

going down to her shoulders, as well as lumbar pain.  Regarding the afore, the claimant testified:

     That’s the night I re-injured - - that I re-injured my back. (T.
48).

The claimant concedes that she did not tell Dr. Roach anything about an injury during the visit:

     No, not an injury, but it’s lumbar pain.  I mean, I told him about
my back hurting. (T. 48).

Dr. Roach, the claimant was referred to a pain specialist, Dr. Qureshi.

The claimant was seen by Dr. Qureshi on October 25, 2011, pursuant to the referral of Dr.

Roach.  The claimant acknowledged that she relayed to Dr. Qureshi that her onset of pain was of

a gradual nature.  The claimant’s testimony reflects that she relayed during the October 25, 2011,

visit to Dr. Qureshi that she had been seen by a pain specialist a year ago.  The claimant also

indicated to the doctor that her pain started three (3) years ago from lifting and pushing as a nurse

at work   Dr. Roach completed FMLA paperwork on October 28, 2011, on behalf of the claimant. 

At to whether she conveyed to Dr. Roach that her condition commenced on October 14, 2011,

the claimant’s testimony reflects:

     Where - - he did that.  They filled that out. 

     I put my name at the top. (T. 50).

The claimant underwent an MRI on December 16, 2011, which was compared to an
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earlier MRI that was done on November 6, 2008, and reflected an improvement in her bulging

disc.  The claimant denies telling Dr. Kittell that she hurt herself at home while trying to lift a

basket.  The claimant continued regarding the afore:

     I think it was with Dr. Roach - - Roach’s records, but I don’t
remember telling him that. (T. 52).

The claimant denies that she hurt herself at home lifting a basket.  The claimant testified that she

thought that she mentioned her injuries to Dr. Kittell, but she is not sure.

The claimant acknowledged signing the Form AR-C, Claim for Compensation, on

November 12, 2012, in which she indicated the date of injury as being “8-1-11 or last of August

2011". (RX #2, p. 1).  The claimant provided a description of the injury in the afore form:

Cleaning and trying to help a four-hundred-pound patient with
lifting a patient, hurt back. (RX #2, p. 1).

The claimant acknowledged that the description of her injury did not include her shoulders, hip,

mid-back or neck. 

During re-direct, the claimant testified:

     Well, all of these entries that she’s mentioned are before August
- - you know, when I re-injured  - - I re-injured my back in August;
so, all of this stuff that she brought up is from a previous injury in -
- not in May, but I re-injured it - - re-injured it in August, and I
thought I had - - well, you know he did an MRI of the shoulder that
he did do.  But I guess I was thinking that it should have happened. 
But all of those was from a previous injury, and, you know, after
thirty years of working there, wear and tear over thirty years with
short of help assisting and stuff, you going to get some injuries.  I
know plenty of nurses that have got injures to their back and, you
know, they never say anything, but after thirty years of service I
think that you’re going to get injuries.  You know, the injuries right
there at the end, and that’s what happened. 
(T. 54).

Jennifer Johnson, who is presently employed by respondent in the capacity of 7B
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Information Associate, testified that while she is familiar with the claimant.  Ms. Johnson  is not

related to the claimant.  Ms. Johnson was working on 7B at respondent during the late July,

August, September 2011, time frame, with a.7:00 p.m. until 7:00 a.m. work shift.  Ms. Johnson

testified regarding the circumstances surrounding the time frame that she assisted the claimant

with a patient at respondent:

     Well, it kind of like brought it back to my memory, but she had
called for assistance with this lady a couple of times, and I couldn’t
find nobody to send down to help her; so, I went down to help her. 
By the time I got there, she was trying to pull the lady up in the
bed.  So, we tilted the bed up and we pulled the lady up in the bed,
and like I was telling him, right then I didn’t hear anything pop.  I
didn’t hear anything pop.  I didn’t hear anything pop, but later on
that night she was complaining about her back hurting.  So, the
charge nurse told her to fill out the incident report form that we
have to fill out when we hurt ourselves. (T. 57-58).

Ms. Johnson noted that the charge nurse was Ms. Spoontz, that the patient involved was a large

individual, and that the claimant related to her that she hurt her back in the incident involving the

patient.

Ms. Johnson testified that she was present when the charge nurse, Ms. Spoontz, directed

the claimant to complete the incident report form in connection with the reporting of hurting her

back with the patient.  Ms. Johnson testified that the claimant continued to work at respondent

following the incident and throughout 2011.  As to whether the claimant stated specifically where

she was hurting following the incident with the patient, Ms. Johnson’s testimony reflects:

     I can’t think of where.  I know she was complaining about
hurting though. (T. 59).

Ms. Johnson testified regarding the number of times the claimant called for help with the patient:

     She had called a couple of times; about two or three times.  And
like I said, I went down to assist her, because I couldn’t find
nobody else then. (T. 59).
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During cross-examination, Ms. Johnson was asked if the claimant told her that she hurt

herself at the time it happened while in the patient’s room:

     I can’t recall, but like when we pulled the woman up, she was
like “Uhhh.”  So, you know. (T. 60).

As far as the amount of time that elapsed before the claimant complained of hurting herself with

the patient, Ms. Johnson testified:

     It wasn’t long after then, because I was at the desk. (T. 60). 

Ms. Johnson’s testimony reflects that she “really think it was her back” that the claimant

complained of hurting in the incident with the patient, adding:

     No, she just was complaining, you know, just aching,
complaining is all, you know. (T. 60).

As to whether the claimant mentioned other body parts as having been hurt in the incident with

the patient, Ms. Johnson’s testimony reflects:

     Oh, it’s too far back for me to remember exactly what she was
complaining about. (T. 60).

Ms. Johnson testified regarding the procedure to follow by an employee of respondent

after suffering a work-relate injury:

     Fill out an incident report and give a copy to the supervisor, and
then, you go to - - and go and get help for a little therapy over
there. (T. 61). 

Ms. Johnson testified that she does not have knowledge of whether the claimant pursued the

above procedure.  Ms. Johnson acknowledged the Mary Spoontz, who worked as the charge

nurse on the occasion of the claimant’s incident involving the patient, is no longer employed by

respondent.  Ms. Johnson testified that she knew how to track Ms. Spoontz down.

The testimony of Ms. Charmaine Allen was obtained by deposition on May 30, 2013, and
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is designated a part of the record as Respondent Exhibit # 3.   Ms. Allen has been employed by

respondent-employer for fifteen (15) years, the last four (4) of which as the unit supervisor on

7B.  Ms. Allen testified regarding her job duties as unit supervisor:

     To oversee all the nursing, aspects of the patient care, to do
evaluations, to keep up with employee files as far as their
competencies on the floor. (RX # 3, p. 4).

Ms. Allen testified regarding the procedure in place at respondent-employer for reporting

a work-related injury:

     When the - - if an employee is injured on the unit, they are to
fill out the employee injury form and take it to employee health, or
if employee health is closed, they take it to the emergency room
and they drop it off in the HR box. (RX #3, p. 5).

Ms. Allen testified regarding the amount of her interaction with the claimant, who worked the

night shift on 7B:

     Not very much.  Only if I was there early in the morning or if
she came to one of the staff meetings. (RX #3, p. 5). 

Ms. Allen testified that there is a Form P hanging in Employee Health and in HR.  As to whether

the claimant would have entered either or both of the afore areas at different times, Ms. Allen

offered:

     Employee health to do TB skin tests once a year and any other
reason she might need to go in there to return to work or
something. (RX #3, p. 6).

Ms. Allen denied that she ever received an accident report that was completed by the

claimant in connection with the August 1, 2011, claimed injury.  Had she walked in one morning

and found an accident report on the floor of her office regarding the claimant, Ms. Allen testified

that she would have returned it to the claimant so that she could turn it in to the appropriate

person.  Ms. Allen testified that she is not the person responsible for receiving accident reports.
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Ms. Allen denied that the claimant ever at any point mentioned to her that she had been

hurt at work, and asserts that she was not aware that the claimant was claiming a work-related

injury until she received a telephone call from the attorney of respondent.  Ms. Allen testified that

the claimant never brought any off-work slips from a doctor to her, however, added:

     No.  She would need to take those to employee health to return
to work. (RX #3, p. 7).

Ms. Allen continued, regarding whether the claimant had ever brought an off-work slip to her:

     Not that I know of.  Not that I can recall.  I mean, that’s been
years ago. (RX #3, p. 7).

Ms. Allen testified that Mary Spence, RN, is another employee of respondent-employer

who worked night shifts, and was one of the charge nurses on night shift. Ms. Allen denied ever

receiving a report from Ms. Spence on behalf of the claimant reporting any sort of work injury. 

Ms. Allen further denied that she ever failed to return any voice mail messages that might have

been left for her by the claimant. 

Ms. Allen’s testimony reflects that at some point the claimant was taken from the regular

shift and put into a pool.  Ms. Allen explained the “pool” program of respondent-employer:

     A pool is a person that works PRN or as needed.  And I believe
she was given - - if I remember right, she was given that position
because she was unable to work all the time and that was a way for
her to be able to keep her job.  And you have to work once every
90 days when you’re in that position. (RX #3, p. 8).

As to whether she ever made a telephone call to the claimant making an offer to her to work the

pool, Ms. Allen testified:

     I attempted to, but there was no answer and her voice mail was
always full. (RX #3, p. 8).

During cross-examination, Ms. Allen testified that she did not recall the claimant bringing
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paperwork into regarding her injury or medical status.   Ms. Allen denied recalling a conversation

with the claimant in which she relayed that she did not have any paperwork of the claimant

hurting her back. 

Ms. Allen testified that employees were not supposed to put paperwork under her door at

night if it related to an injury.  The testimony of the claimant reflects that during the thirty (30)

years that she worked at respondent-employer she had always placed paperwork under the door

of the unit supervisor and never encountered any problem with the same before Ms. Allen.  

Ms. Allen acknowledged sending an e-mail to personnel on her unit that a copy of the

paperwork of the TB skin testing was to be placed under her door, and that failure to do so would

result in a “written warning”.  Ms. Allen asserts that she does not recall communication with the

claimant about a lost copy of the TB skin test which resulted in the claimant having to provide

another copy.  Ms. Allen also acknowledged that correspondence/documentation regarding unit

employee’s vacation time is also placed under her door. (RX #3, p. 12-13).  Ms. Allen’s

testimony reflects that she is the only one who has a key to her office, and denies that other

personnel had access to it.  Ms. Allen further testified, regarding access to her office:

     When I’m not in the office, my office door is closed. 
(RX #3, p. 14).

During re-direct examination, Ms. Allen was asked to make a definitive statement

regarding the sliding of an incident report under her office door:

     It’s possible that they would slide one, but I would return it to
the employee to take the appropriate steps. (RX #3, p. 14).

As to her certainty that the claimant never left an accident/incident report under her door, Ms.

Allen testified:

     I’m almost 100 percent certain I have never received an
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employee injury form from her or she would have got it right back. 
(RX #3, p. 14). 

Ms. Allen stressed that she is the only one with a key to the door to her office, adding:

     Absolutely.  Other than the other supervisor in the hospital,
there are no employees other than supervisors. (RX #3, p. 15).

The medical in the record reflects that prior to the August/September 2011 time-frame,

the claimant had last received treatment for thoracic and lumbar back pain in the form of

chiropractic adjustments under the care of Dr. Lee W. Hodges on March 2, 2010. (RX #1, p. 17). 

The medical in the record further reflects that the claimant had last received medical treatment

prior to July 12, 2011, on November 11, 2010.  

The November 11, 2010, the claimant was seen by her family physician, Dr. M. Carey

Roach, III, at Barge-Gray Clinic.  The office note of the afore reflects, in pertinent part:

Chief Complaint
DONNA comes in today with c/o f/u and has been very achy
HPI
Ms. Johnson comes in today to follow-up on her hyperlipidemia,
hypertension, and Vitamin D deficiency as well as her lumbar and
thoracic back pain.  Still having issues with that especially on her
lower back now.  She has been on a couple of different muscle
relaxers, physical therapy, epidural injections of the back, all of
with no real improvement.   .   .   .  We have not done a CPK or
stopped her Simvastatin to see if perhaps that could be causing her
back pain. 

*          *          *

Plan
1.   Stop Simvastatin for the next two to three weeks and see if the
pain goes away quickly.  In the meantime get CPK and hemoglobin
AICD today.

*          *          *
3.   Referral to DBC Spine Center at UAMS to see if that helps her
back.  If that does not she is to call me and we will likely repeat
MRI of the thoracic lumbar back and go from there. (RX #1, p. 18-
19).
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There is no documented evidence in the record that the claimant received or sought

treatment of any kind between November 11, 2010, and July 12, 2011.  The medical in the record

does reflect that the claimant was seen on July 12, 2011, by Dr. Roach at Barge-Gray Clinic for

complaints of bilateral shoulder pain.  The afore office note reflects, in pertinent part:

HPI
Ms. Johnson comes in today with increasing bilateral shoulder pain
especially on abduction and rotation of the shoulders.  She has had
a history of rotator cuff tear in the past.  Unknown injury.  No
radiation of the pain or paresthesias.  She is on Pravastatin and I
wonder if that could be causing the pain.  She had problems with
Simvastatin in the past with muscle pain. 

*          *          *

Plan
1.   Trial of Prednisone as ordered.
2.   She is to stay off Pravastatin for the next two weeks and see if
her symptoms suddenly improve.  If they do consider remaining off
of the pravastatin.  I told her to perhaps try Pravastatin again at that
point and see if the symptoms return.
3.   Orthopedics referral if not physical therapy referral if no better
within the next one to two weeks, sooner if she worsens. 
(RX #1, p. 21-22). 

Following the July 12, 2011, visit to Dr. Roach, the claimant next received medical

treatment October 11, 2011, when she was seen at Barg-Gray Clinic.  The office note of the

October 11, 2011, visit reflects, in pertinent part:

Chief Complaint
DONNA comes in today with a c/o NECK, SHOULDER AND
BACK PAIN.
HPI
Ms. Johnson is still having pain in her neck going down to her
shoulders and just distal to her shoulders at this point.  Burning in
nature at times.  Slightly tingling at times.  She is also having more
lumbar pain as well.  I had instructed her to stop the Pravastatin on
her last visit.  She is still on Pravastatin so we discussed that as a
possibility of causing her pain although she has had similar pains
in the past especially in her lumbar back.  No other neurologic
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changes.  No chest pain or dyspnea.

*          *          *

Physical Exam
General Appearance: Well-nourished, alert, in no apparent distress.

*          *          *

Neck: Supple, without lymphadenopathy, JVD, or thyromegaly. 
Moderate spasm and TTP over bialt cervical paravertebral muscles
and upper trapezius muscles without TTP over cervical or thoracic
vertebrae. 

*          *          *

Assessment
C Lower back pain (724.2)
C Vertigo (780.4)
C Cervical radiculopathy (733.4)
C Acute upper respiratory infection (465.9)

*          *          *

Plan
1.   See orders.  Small amount of Prednisone for 3 days so as not to
overdue the Prednisone in case she gets a steroid injection soon

*          *          *
4.   Here follow-up will depend on the results of the MRI Monday.
5.   If her lumbar back is no better soon, especially if not improved
with physical therapy, get a MRI of the lumbar back.
6.   Work excuse for the next three weeks. (CX #1, p. 24). 

On Monday, October 24, 2011, the claimant underwent a cervical MRI at Baptist Health Medical

Center - Little Rock, pursuant to the above directions of Dr.  Roach.  The radiologist report of the

cervical MRI reflects, in pertinent part:

MR findings - The cerebellar tonsils are normal in location.  The
cervical spine cord appears normal in size and signal intensity. 
There is straightening of the cervical spine.  The cervical vertebral
bodies are normal height.  Cervical discs are normal in height.

*         *          * 
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Impression -
1. No herniated discs are noted in the cervical spine.
2. No central spinal canal stenosis or neural foraminal stenosis

is noted in the cervical spine.
3. Minimal bulging of he T1-T2 through T3-T4 discs.  
(RX #1, p. 27).

The medical in the record reflects that on October 26, 2011, the claimant was seen at

Arkansas Spine and Pain by Dr. Amir M. Qureshi pursuant to a referral of Dr. Roach.  The

October 26, 2011, clinic note of the afore visit reflects, in pertinent part:

Chief Complaint: LBP, Neck Pain

History of Present Illness
LBP, Neck Pain
Pain Details: She reports onset of pain gradually over time.  The
patient describes her pain as constant.  The pain is aching, stabbing
and throbbing.  The pain radiates to the left sided hip and right
sided hip.  Patient says, at it worse her pain is 10/10, at its least it is
7/10, on an average about 7/10, and right now it is 7/10.  The pain
is made worse by bending and lifting.  Other associated
symptoms/problems are as follows: difficulty staying asleep due to
pain.  There is history of vertigo/dizziness.
Treatment History: Professional caregivers seen in the past
include Family physician.  The following tests have been done in
the past: MRI scan.  Pt is here to consult on pain management.  Pt
has seen a pain specialist, Dr. Qureshi about 1 year ago.  Pt is for
Low back and neck pain.  Pt states that pain from Lower back
radiates to hips.  Pt reports numbness/tingling in Right hip and
toes.  Pt had physical Therapy in the past and it helped while doing
PT, pt states that insurance will not cover L-MRI until pt has had
PT and pain medication, which has failed.  Pt Stated that the pain
started about 3 years ago from lifting pushing as a nurse.  Pt states
that strain and tension of center of neck is painful and radiates
down to arms.  Pt states that she is unable to get up in the morning
because neck is so stiff. 

*          *          *

Review of Systems

*          *          *
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Musculoskeletal: Denies joint swelling, muscle wasting, muscle
pain or tenderness back to hips, right cramps, atrophy or posture
abnormalities.  Denies any joint problem or abnormalities.  No
history of fractures.  No arthritis.  Denies any limitation of joint
movements.  Reports muscle weakness back to hips. 

*          *          *

General: The patient is well developed and well-nourished. 
Patient appears to be oriented.  Patient is found to be in no acute
distress. .   . 

*          *          *

Cervical Spine: Inspection reveals normal curvature of the
cervical spine.  The cervical spine is supple.  Palpation of the
cervical facet reveals pain in C3 - C7 region on both the sides. 
Cervical spine is noted to be stable. No pain noted with anterior
neck flexion.  Extension of cervical spine is noted to be 60
degrees.  There is pain noted with extension of cervical spine. 
Left lateral rotation is noted to be 65 degrees.  Painful left lateral
rotation of cervical spine has been reported by the patient.  Left
lateral flexion is noted to be 35 degrees.  Left lateral flexion is
associated with pain.  Right lateral rotation of the C-spine is
noted to be 65 degrees.  Painful right lateral rotation of cervical
spine has been reported by the patient.  Right lateral flexion of
the neck is noted to be 30 degrees.  Right lateral flexion is
associated with pain.   Palpable trigger points are noted in the
muscles of the head and neck, specifically.  Right supraspinatus. 
Thoracic Spine: There is no evidence of atrophy or asymmetry
noted in the thoracic spine.  No tenderness at the thoracic
paraspinal muscles and facet joint lines are noted.  Range of
motion of the thoracic spine is normal with both flexion and
extension without pain.  There is evidence of crepitation, laxity or
instability noted in the thoracic spine.  Hyperextension of thoracic
spine does not cause increased pain.
Lumbar Spine: Inspection of the lumbar spine reveals no
scoliosis.  Palpation of the lumbar facet reveals tenderness on both
the sides at L3-S1 region.  There is pain noted over the lumbar
intervertebral spaces (discs) on palpation.  Palpation of the
bilateral sacroiliac joint area reveals right and left sided pain. 
Anterior lumbar flexion causes pain.  Extension of lumbar spine
is noted to be 20 degrees.  There is pain noted with lumbar
extension.  Left lateral flexion of the lumbar spine is said to be
15 degrees.  Left lateral flexion causes pain.  Right lateral flexion
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of the lumbar spine is noted to be 15 degrees.  Right lateral
flexion reveals pain.
Musculoskeletal - Low Back muscles: Palpable trigger points are
noted.  Bilateral lumbar paravertebral muscles

*          *          *

ICD Codes: Myalgia And Myositis Unspec (729.1)
Back Disorder Unspec (724.9)
Cervical Spondylosis (721.0)
Cervicalgia (723.1)
Lumbosacral Neuritis Unspec (724.4)
Spinal Enthesopathy (720.1)  (RX #1, p. 28-31).

On October 28, 2011, Dr. Qureshi completed FMLA documents on behalf of the

claimant.  In the afore, physical limitations on the claimant’s work activities were recited, to

include no stooping, bending, lifting, and no sitting, standing or walking for more than 30 -60

minutes.  The condition for which leave was requested by the claimant was identified as “severe

lumbar back pain going into the legs” as well as vertigo-type dizziness.  The incapacitating time

period attributable to the condition for which the claimant was seeking leave was identified as

from October 14, 2011 through November 14, 2011. (RX #1, p. 32-34). 

On October 31, 2011, the claimant the ENG/NCS per the directions of Dr. Qureshi.  The

afore report reflects in pertinent part, relative to the test results:

Patient History:
55 y/o F with h/o chronic back pain with radiation into RLE. 
Denies any loss of B/B.

*          *          *

Interpretation:

1. Abnormal study
2. The electrodiagnostic findings are most consistent with R

Tibia mononeuropathy
3. No electrodiagnostic evidence of R Lumbar radiculopathy.

(RX #1, p. 35)
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The evidence in the record reflects that the claimant was next seen on November 8, 2011,

by Dr. Roach.  The office note relative to the afore visit reflects, in pertinent part:

HPI
Ms. Johnson is her still with quite a bit of neck pain going into the
arm.  MRI of the cervical spine showed bulging disc and she is
now getting epidural injections which are helping slightly but she
still has quite a bit of pain.  Lumbar back is still hurting and she
has started having some paresthesia’s go down the right leg all the
way to the foot.   She states that her pain specialist noticed
decreased reflux on the right.  Managed care company has started
(sic) that they will not cover an MRI of her lumbar back until she
has had conservative measures done to help the paresthesia’s down
the right leg.  She is still having vertigo although that is just
slightly better but is persists.  All of the above have made it
difficult for her to work.  She cannot lift, stoop, bend, or squat
down.  She cannot stand or stand for prolonged period of time
without having any rest.  The vertigo has made it difficult for her to
drive to work and it has also made it difficult for her to multi-task
and stay focused while at work.  She has been off work almost
three weeks now.  She is requesting more time off. 

*          *          *

Lumbar Back: Moderate spasm and TTP over bilat lumbar
paravertebral muscles and SI joints.  No TTP over lumbar
vertebrae.

*          *          *

Plan
1. MRI C- spine and L-spine
2. Physical therapy
3. Neurosurgery/Back Surgery referral
4. Pain Specialist referral - - She wants to see Dr. Quereshi
5. CPK, ESR
6. Carisoprodol - - sedation precautions given
7. Tramadol - - sedation precautions given
8. Prednisone - - hold other NSAIDS in the meantime
9. RTC in 3-4 wks and prn
10. Stop Pravastatin. (RX #1, p. 25-26)

The claimant was again seen by Dr. Qureshi on November 9, 2011, in follow-up to her
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chief complaints of low back pain and neck pain.  The report relative to the afore visit reflects, in

pertinent part:

Pain Details: She reports onset of pain gradually over time.  The
patient describes her pain as constant.  The pain in aching, stabbing
and throbbing. .   .   .

*          *          *

Treatment History: Professional caregivers seen in the past
include Family physician.  The following tests have been done in
the past: MRI scan.  10/26 trigger point Pt states that it did not help
her at all.  10/27 Rt C3-C6 MB Pt states that she felt a lot of
tightness in her neck after the procedure and really could not tell if
it helped or not. Pt states she is here for a follow up and EMG
results. Pt states that she takes tramadol & it takes a while to kick
in . Pt is her Pt reports numbness/tingling in Right hip and toes. Pt
had Physical Therapy in the past and it helped while doing PT.(CX
#1, p. 18),(RX #1, p. 36).

Dr. Qureshi also completed FMLA documents during the claimant’s November 9, 2011, visit,

wherein he estimated the claimant’s period of incapacitation to be from October 11, 2011

through December 26, 2011, from the severe neck and lower back pain. (RX #1,p.37-39).

On December 12, 2011, the claimant was seen at Barg-Gray Clinic.  The office note

relative to the afore visit reflects, in pertinent part:

Chief Complaint
DONNA comes in today with c/o [return appointment because
Insurance will not cover MRI for back]
HPI
Ms. Johnson is here following up on her lumbar back pain with
radiation pain and paresthesia’s to the right lower extremity in the
foot.  It is slowly worsening.  She has received physical therapy for
that and her neck for 6 weeks without improvement.  Still keeping
her from doing her job.  Dr. Quereshi put her on Gabapentin which
is not helping.  It does help her sleep however.  No morning
sedation however.  She has had a pruritic rash on both arms.  Her
skin is really dry she states.   .   .
Active Problems
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*          *          *

Cervical Radiculopathy
Cervicalgia

*          *          *
Joint Pain, Localized in Both Shoulders
Joint Pain, Localized In the Hip; Bilateral . . . -Likely
Tronchanteric Bursitis
Joint Pain, Localized in The Shoulders; Bilateral . . . -Likely
Subacromial Bursitis
Lower Back Pain
Lumbar Radiculopathy
Muscle Aches, Generalized (Myalgias)

*          *          *
Physical Exam

*          *          *

Lower Back: Moderate spasm over bilat lumbar paravertebral
muscles.   No TTP over lumbar vertebrae.

*          *          *
Assessment 

C Lumbar radiculopathy 
Plan
1.   MRI of the lumbar back
2.   If no better in the nex 1 to 2 weeks, increase Gabapentin to 400
mg nightly and watch for sedation.
3.   Follow-up with me in at least 6 weeks.  Follow-up will depend
on the results of the MRI as to rather or not she needs to see Dr.
Quereshi again or a neurosurgeon.  
4.   .      .     . (RX #1, p. 40-42).

On December 16, 2011, the claimant underwent an MRI of the lumbar spine without

contrast at Baptist Health Medical Center– Little Rock, pursuant to the directions of Dr. Roach. 

The radiology report regarding the afore reflects, in pertinent part:

IMPRESSION -

There is continued mild posterior disc bulging at L4-5 as seen on
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prior, but the far right lateral disc protrusion seen on prior exam
has significantly resorbed.  (RX #1, p. 43).

The medical in the record reflects that the claimant was next seen on January 4, 2012, by

Dr. Qureshi at Arkansas Spine and Pain.  (RX #1, p. 44-46).  The claimant was again seen at

Barg-Gray Clinic on May 23, 2012.  The office note of the visit reflects, in pertinent part:

Chief Complaint
DONNA comes in today with c/o FOLLOW UP APPT. MED
REFILLS FOR PAIN MED FOR BACK, SHOULDER, NECK
PAIN.  NO INSURANCE/NO LONGER AT BMC
HPI
Hurting badly in lower back and pulled the other day at home when
trying to pick up basket on loss of bowel fxn or incontinence 
has long hx of back pain and prev radiculopathy

*          *          *
Physical Exam

*          *          *

Lumbar Back: Moderate spasm and TTP over lumbar paravertebral
muscles and SI joint.  No TTP over lumbar vertebrae. 
(RX #1, p. 47-49)

The claimant filed a November 12, 2012,  Form AR-C, Claim for Compensation, which

was received by the Commission on November 14, 2012, in which she asserts an injury to her

back while working with a large patient.  The Form AR-C specifically identified the area of her

back hurt in the incident as her back.  (RX #2, p. 1).   The record reflects the presence of a

Workers’ Compensation – First Report of Injury or Illness, Form 1A-1, dated November 15,

2012, regarding the present claim. (RX #2, p. 2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, the employee-employer relationship existed between the 

parties.

3. At all times pertinent, the claimant earned an average weekly wage of  $600.00, 

generating weekly compensation benefit rates of $400.00/$300.00, for temporary total/permanent

partial disability. 

4. On or about August 1, 2011, the claimant sustained an injury to her neck and back

arising out of and in the course of her employment.

5. The claimant was temporarily totally disabled for the period beginning October 

11, 2011, through December 26, 2011.

6. The claimant has failed to sustain her burden of proof by a preponderance of the

 evidence that she suffered injuries to her shoulders or hips within the course and scope of her

employment pursuant Ark. Code Ann. §11-9-102 (4)(A) (Repl. 2002).

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the August 1, 2011, injury.

8. All other issues, to include permanency, are expressly reserved.

9. The respondent has controverted the compensability of the claimant’s August 1,

2011, 

injury. 

CONCLUSIONS

The claimant was employed by respondent as a LPN for thirty (30) years, to included the

period covering July 2011 through September 2011.  The claimant maintains that she suffered an
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injury on or about August 1, 2011, while within the course and scope of her employment which

requires medical treatment and rendered her temporarily totally disabled for a period time. 

Respondent has controverted the compensability of the present claim in its entirety. 

Additionally, respondent has raised the question of notice with respect to the claimant’s asserted

injury to her neck, shoulders, and hip, as well as a statute of limitations with regard to the injuries

to the claimant’s shoulders.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of injuries having been

sustained subsequent to the effective date of the afore provision.

Compensability

In workers’ compensation law, the employer takes the employee as he finds him, and 

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  Additionally, the

aggravation of a pre-existing non-compensable condition by a compensable injury is itself

compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is

a new injury resulting from and independent incident, and must meet the definition of a

compensable injury in order to establish compensability.  Crudup v. Regal Ware, Inc., 341 Ark.

804, 20 S.W.3d 900 (2000); Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883

(1996).

Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002), defines “Compensable injury”:

(i)   An accidental injury causing internal or external physical harm
to the body .   .   . , arising out of and in the course of employment
and which requires medical services or results in disability or
death.  An injury is “accidental” only if it is caused by a specific
incident and is identifiable by time and place of occurrence;
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(ii)   An injury causing internal or external physical harm to the
body and arising out of and in the course of employment if it is not
caused by a specific incident or is not identifiable by time and
place of occurrence, if the injury is:
(a)   Caused by rapid repetitive motion.  Carpal tunnel syndrome is
specifically categorized as a compensable injury falling within this
definition; 
(b)   A back or neck injury which is not caused by a specific
incident or which is not identifiable by time and place of
occurrence.

*          *          *

(E)   Burden of Proof:   The burden of proof of a compensable
injury shall be on the employee and shall be as follows:
(i)   For injuries falling within the definition of compensable injury
under subdivision (4)(A)(i) of this section, the burden of proof
shall be a preponderance of the evidence; or
(ii)   For injuries falling within the definition of compensable
injury under subdivision (4)(A)(ii) of this section, the burden of
proof shall be by a preponderance of the evidence, and the resultant
condition is compensable only if the alleged compensable injury is
the major cause of the disability or need for treatment.  

 
A compensable injury must be established by medical evidence supported by objective findings,

which are findings that which cannot come under the voluntary control of the patient.  Ark. Code

Ann. §11-9-102 (4)(D); Ark. Code Ann. §11-9-102 (16)(a)(i).

In the present claim, the claimant asserts the occurrence of a work-related injury as a

result of a specific incident, which is identifiable by time and place of occurrence, and gradual

onset injuries.  While it is undisputed that the claimant suffered prior compensable injuries to her

back in 1985 and 2004 during her employment with respondent, the evidence preponderates the

occurrence of a specific incident injury on or about August 1, 2011.

Prior to July 12, 2011, the claimant has last received medical treatment under the care of

her primary care physician on November 11, 2010, for follow-up of complaints, to include

lumbar and thoracic back pain.  There is no evidence in the record to reflect the receipt of



31

medical or other treatment by the claimant in connection with her neck, mid-back, lower back,

shoulders or hip between November 11, 2010 and July 12, 2011.   

At the time of the July 12, 2011, visit, by the claimant to her primary care physician, her

chief complaint was bilateral shoulder pain.  The claimant did not identify a specific incident

with respect to her bilateral shoulder pain, although the report noted a history of rotator cuff tear

in the past.  The claimant has asserted that her bilateral shoulder complaints and hip complaints

grow out of her employment with respondent. 

Without a specific incident, the claimant’s bilateral shoulder complaint and bilateral hip

complaint are relegated to a subdivision (4) (ii) (a) category injury, which is caused by rapid

repetitive motion.  For a gradual onset injury, the claimant must prove that her physical injuries

are related to her employment activities for the respondent that involved rapid repetitive motion. 

Ark. Code Ann. §11-9-102 (A)(4)(ii)(a).  The causal relationship need not be proven by medical

evidence.  Stevens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997).  The

claimant has failed to present evidence of rapid repetitive motion entailed in her employment

duties as an LPN in the employment of respondent, nor has the claimant present evidence that the

resultant condition is the major cause of her disability or need for treatment with respect to her

bilateral shoulder complaints.  The claimant has failed to sustain her burden of proof by a

preponderance of the evidence that she sustained compensable injuries to her shoulders or hips

within the course and scope of her employment with respondent.

The credible evidence in the record reflects that on or about August 1, 2011, while within

the course and scope of her employment the claimant suffered an injury to her spine, to include

her neck, mid and low back.  The specific incident injury was witness by a co-worker, Jennifer

Johnson, and appropriately reported to the charge Nurse, Mary Spoontz, after the occurrence. 
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Ms. Jennifer Johnson corroborated the claimant’s account of the accident, and the exchange

between the claimant and Ms. Spoontz with respect to completing the accident report.  Further, I

find the claimant’s account of placing the accident report under the door of the unit supervisor,

Ms. Charmaine Allen, prior to leaving work on the day of the injury, to be credible.  I further find

the claimant to be more credible that Ms. Allen with respects to her efforts to follow up on the

status of the accident report, which was slid under the office door of Ms. Allen.

While the claimant was unable to identify the specific date of her compensable spine

injury, the same does not serve as a bar to her claim of the occurrence of a specific incident

injury identifiable by time and place of occurrence.  It is not a prerequisite to compensability that

the claimant identify the precise date upon which an accidental injury occurred. Eden v. Superior

Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).  The claimant must only prove that the

occurrence of the injury is capable of being identified. Id.  In the present claim, the claimant

identified the circumstances surrounding the date of her injury, which was assisting a large

female patient.  Further, Ms. Jennifer Johnson, who assisted the claimant with the identified

patient, corroborated the claimant’s account.  Accordingly, the claimant has proven that the

occurrence of the injury is capable of being identified.  

The claimant first obtained medical treatment in connection with the injury growing out

of the August 1, 2011, injury, on October 11, 2011.  It is undisputed that the claimant continued

to work follow the occurrence of the August 1, 2011, accidental injury.  There are no medical

reports in the record evidencing the receipt of medical treatment by the claimant between July 12,

2011, and October 11, 2011.  At the time of the October 11, 2011, visit of the claimant to her

primary care physician, she relayed complaints of neck, shoulder and back pain.  The claimant

had moderate spasms and tenderness to palpation (TTP) over bilateral cervical paravertebral
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muscles and upper trapezius muscles, as well as moderate spasm and tenderness to palpation

(TTP) over bilateral lumbar paravertebral muscles and SI joint.  The subsequent October 24,

2011, cervical MRI noted the straightening of the cervical spine.  The claimant has sustained her

burden of proof by a preponderance of the credible evidence that on or about August 1, 2011, she

sustained injuries to her neck and back arising out of and in the course of her employment. 

Respondent has controverted this claim in its entirety.

Medical Benefits - Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer shall promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Hill v. Baptist Medical Center, 74

Ark. App. 250, 48 S.W.3d 544 (2001).

The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore services may include that necessary to accurately

diagnose the nature and extent of the compensable injury, to reduce or alleviate symptoms

resulting from the compensable injury, to maintain the level of healing achieved, or to prevent

further deterioration of the damage produced by the compensable injury. Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonicis, Inc., Pippin, 8 Ark. App.

200, 649 S.W.2d 845 (1983). Whether a medical procedure or device is reasonable and necessary

is a question of fact to be decided by the Commission. Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present claim, the evidence preponderated that the medical treatment rendered to

the claimant in connection with her compensable August 1, 2011, neck and back injury, under
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the care of and at the directions of the primary care physician, to include referrals therefrom, was

reasonably necessary in connection with the treatment of her compensable injury.  The

respondent has controverted this claim in its entirety.  Respondent has not paid any workers’

compensation benefits, medical or indemnity, in connection with the claimant’s compensable

injury.  

The assertions of respondent with respect to a lack of notice relative to the claimant’s

claim for workers’ compensation benefits in connection with her neck injury is not persuasive. 

The claimant suffered her injury on or about August 1, 2011.  The credible evidence reflects the

notice of the injury was provided to respondent by the claimant and an accident report completed. 

The claimant filed her Claim For Compensation, Form AR-C, on or about November 12, 2012,

with the Arkansas Workers’ Compensation Commission.  The claim was controverted in its

entirety by the  respondent.  The evidence preponderates that the claimant’s neck complaint is a

component of the back injury, which the respondent controverted.

Temporary Total Disability

So long as a claimant remain within his healing period as a result of a compensable 

unscheduled  injury and totally incapacitated from engaging in gainful employment as a result of

same he is entitled to the payment of temporary total disability benefits.  Arkansas State Highway

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing period continues

until the employee is as far restored as the permanent character of his injury will permit, and if

the underlying condition causing the disability has become stable and if nothing further in the

way of treatment will improve that condition, the healing period has ended. American Greeting

Cards Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  A claimant’s healing period

has not ended when treatment is being administrated for the healing and alleviation of the
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condition. J.R. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990). 

The evidence in the record reflects that the claimant was directed to remain off work

following her initial visit for medical treatment on October 11, 2010, in connection with the

August 1, 2011, compensable injury.  The claimant continued to receive active medical treatment

in connection with her compensable injury subsequent to October 11, 2011, and was directed to

remain off work at least through December 26, 2011.  While the claimant continues to receive

active medical treatment in connection with the treatment of her compensable injury, the record

does not reflect the presence of documentation from the claimant’s treating physicians directing

her to remain off work.  The claimant has sustained her burden of proof by a preponderance of

the evidence that she remained within her healing period and totally incapacitated from engaging

in gainful employment as a result of the August 1, 2011, compensable injury from October 11,

2011, and continuing through December 26, 2011.  Respondent has controverted the

compensability of this claim in its entirety. 

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly benefit rate of $400.00, for the period commencing October 11,

2011, and continuing through December 26, 2011, as a result of the August 1, 2011,

compensable injury to her neck and back.  Said sums accrued shall be paid in lump without

discount.          

The respondent is further ordered and directed to pay all reasonably necessary medical,

nursing, and other apparatus expenses arising out of and in connection with the treatment of the

claimant’s August 1, 2011, compensable injury, to include medical related travel, pursuant to

Ark. Code Ann. §11-9-508 (a).
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This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
  ANDREW L. BLOOD
  ADMINISTRATIVE LAW JUDGE

 


