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Claimant represented by the HONORABLE BILL E. BRACEY, JR., Attorney at Law,
Blytheville, Arkansas.

Respondent represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s

entitlement 

to workers’ compensation benefits.  On May 13, 2013, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties.  The Pre-hearing Order is herein designated a part of

the record as Commission Exhibit #1.

The testimony of Roberto Jaramillo, the claimant, coupled with medical reports and other

documents comprise the record in this claim.  Additionally, the prior decision of the

Commission, which contains some findings that are relevant to the present claim, and which was

affirmed by the Court of Appeals, is incorporated by reference in this record.  The claimant

asserts that the issue of the compensability of the hernia was reserved during the previous
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hearing.

DISCUSSION

Roberto Jaramillo, the claimant, with a date of birth of May 3, 1963, attended school for

two and one-half (2 ½) years.  The claimant worked on a farm for ten to twelve years after

leaving school.  The claimant performed farm welding, as well as welding for different

companies.   In terms of his employment history, the testimony of the claimant reflects that he

worked in Iowa for four (4) years.  The claimant has worked on farms in Arkansas where he

drove tractors, combine and other machinery.  The claimant has also worked at a gin.    

The claimant testified that he begin working for respondent on July 3, 2005, as a welder.

The claimant maintains that he usually worked seven (7) days, twelve (12) hours a day while

employed by respondent at an hourly rate of $23.00.  The claimant added that prior to the

accident, which serves as the basis for the present claim, he did not miss time from work. 

Likewise, the claimant maintains that prior to the September 7, 2008, work-related accident, he

had not experienced any stomach pain in the region of his belly button.  The claimant offered that

prior to his accident he had full insurance coverage; however, never used it because he never got

sick. 

Regarding the accident of September 7, 2008, the claimant testified regarding his work

activities and subsequent accident:

     I was working the forklift almost all day, probably 6:00 or 5:30,
I don’t know the time. 

     No, I was driving the forklift.

     They stop my forklift go down and help the other man roll the
wires.
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*          *           *

     I’ve got him over there.  There wasn’t much in different place.  I
got to turn that big piece of metal, then, it would roll, weighed
thirty-six pounds - - thirty-six tons. 

*          *          *

     No, no, no, no.  The piece of metal got it turned on the crane
weighed thirty-six tons.

*          *           *

     Well, I was helping this man named John - - what was his
name?  Well, that boy was working over there.  He was on the
forklift, my forklift.  Started making shoe pads.  They was making
shoes all the time.  They came in two pairs.  There was one piece
of pipe in the floor.  To get it from the floor wheels is - - and the
next step is to swing the pipe in my - - I no see.  It hit my feet.  As
of today, I still got a pain in my feet. (T. 12-13).

The claimant explained that when the pipe struck him it caused him to flip up in the air and slam

down on the concrete surface.  The claimant offered, regarding the impact of the fall on his body

and the sudden onset of pain:

     Yes, sir.  I got it - - I feel like I have water running in my body. 
It’s still there today.  I’m okay trying to move it.  I can feel it like a
fluid running in my body. (T. 13-14).

The claimant acknowledged that he previously described the sensation for the impact of the fall

as like “hot water running in there” and as like “a hot wire was going into” his stomach.  The

claimant identified four (4) places in his stomach that protrude or stick out, which he attributes as

residuals of the impact of the September 7, 2008, fall.  The testimony of the claimant reflects that

he also has a situation in his groin areas which he attributes to the September 7, 2008, accidental

fall. 

The testimony of the claimant reflects that his supervisor was notified of the accident. 
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Regarding the afore, the claimant testified:

     Yes, sir.  I got a report.  The supervisor made the reporting over
there.  They keep me in the office maybe four hours, give
medication for pain, coffee, and I stay almost all night in the office.
(T. 15).

The claimant asserts that while he requested to go to the doctor, he was never taken or provided

medical treatment by respondents for the injuries growing out of the accident.  The testimony of

the claimant reflects, regarding the afore:

     The more supervisor, Don Hanson, come in over there the next
day said, “Robert , you no do nothing.  You stay here.  Never, I
don’t want you to picking up the heavy.  You move you hand.  Not
something broke?”  “No.  I got a pain in my spine, my neck, my
arm and my stomach got a pain.”  “You no look broke?  Might be
broke.  Your feet moving?”  “Yeah.” (T. 15).

The claimant maintains that following the September 7, 2008, he was directed to remain

in the office and prohibited from doing any strenuous work activities.  September 7, 2008, was a

Sunday.  The claimant worked a twelve-hour shift, which concluded on Monday morning.  The

claimant testified regarding the change in his job status following the accident:

     This is Monday morning, I go one more time over there.  I see
the people taking in there and Hector say no.  Everybody got laid
off.  When he take me in the job. 

*          *           *

     So, I can’t go see a doctor, because my insurance cutted out. 
They closed it.  They said, “You got laid off, you don’t got no
insurance no more. (T. 15-16).

The claimant maintains that when respondent-employer was performing work at the Nurcor plant

site he had health insurance coverage, and that the same ceased when the job at the site ceased. 

The testimony of the claimant reflects that when he informed his supervisor that he wanted to see
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a doctor for his injuries on his own while using his health insurance he was discouraged from

doing so.  Regarding the afore, the claimant testified:

     I don’t have no more insurance.  I can go see the doctor on my
own.  I talk with my supervisor and he say, “You stay here.  I take
care of you.  You’re a good worker.  I no want to loose you.  You
no got your body broke.  I no see broke.  You can move your arm a
little bit.  Maybe you got a pain, because you hit in the concrete,
but wait a little bit more.” (T. 17).

As far as his health insurance coverage was concerned, the testimony of the claimant reflects that

after he was laid off he received a letter in the mail informing him that he could retain it but he

would have to pay the premiums, and he could not afford it because he was not working. (T. 17-

18).

The claimant acknowledged that when he was called back to work by respondent he

returned.  The claimant testified that when he returned he was welding, however he did not do

anything heavy.  The claimant continued, regarding the duration of the his work after the recall:

     I leave work maybe one hour a day, and that didn’t work and
Christmas, everything.  Nucor, we laid off everybody.  No
working. 
(T. 18). 

The testimony of the claimant reflects that during one period he operated an overhead crane

while working for respondent after being recalled from the layoff, however he was laid off again. 

The claimant explained that he was told to go home after he was assigned the job of cleaning on

a scaffold:

     Yes, when I came back there, I was told to clean the scaffold,
but I cannot do that because my stomach hurts.

     No, we were not going to clean it.  We were going to work in a
very high area, and I told the supervisor I couldn’t do that because
of the pain. (T. 19).
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The claimant maintains that it was at that juncture that he was told to go to the doctor:

     Yes, the supervisor told me, “Are you sick, are you in pain? 
Well, then, go and see a doctor.” (T. 19). 

The testimony reflects that respondent did not provide a doctor for the claimant:

     I went to the doctor.  The next day can come back for work. 
And they say, “You go to doctor?”  “Yes, sir.”  “Well, you’re on
your own.  I want you to pick up all your wrenches before you go
home.  I don’t want to see you here.  I don’t need you here.” (T.
19). 

The claimant added, regarding his efforts at getting medical treatment and the impact of his

injury on him:

     Yes, sir.  Yes.  I was ill and I’m still sick and there’s no doctor
out there that can fix me.  He had some bills.   He look at me, he
make bill.   Sign it here, sign it here.  What happened to my body? 
I’m in pain, I’m sick.  I’m distressed people.  I think I understand
some people kill self - - it’s too much.  It’s not right. (T. 19-20).

The claimant testified that he was sent to the Med Hospital, in Memphis, where he was

seen in 2009.  In addition to the diagnosis of an umbilical hernia, attributable to a slip and fall,

the claimant asserts that he also has three discs in back that are dislocated.  The claimant added

that he has pain in his shoulder and neck as well as his feet, which he attributes to the September

7, 2008, accident.  As far as the hernia, the claimant testified that he has pain all the time.  When

shown medical records reflecting the presence of a testicular mass, the claimant testified that he

had not been informed of the finding. (CX1, C2, p.2).  

The claimant offered, in terms of the occurrence of his umbilical hernia in the September

7, 2008, accident:

     Yes, sir.  I believe that because I had the belt on and it was tight. 
I believe that the belt was the one cutting my stomach somehow. 
(T. 22-23).
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The claimant seeks surgical repair of his hernia, as well as applicable temporary total disability

benefits.  The claimant’s testimony reflects:

     Yes, I have five kids.  I haven’t worked for five years, and I
don’t have any money.  I don’t receive any help from anyone. 
Everywhere I go, I have a closed door.  So, I need some help.  I
don’t know what to do anymore. (T. 23). 

During cross-examination, the claimant testified that he has been unable to work because

of the pain in his body.  In addressing his areas of pain, the claimant’s testimony reflects:

     When I move my arms like this, I have pain.

     This shoulder right here.  If you put your hand over my shoulder
and I move my arm, you can hear it cracking inside.  And I’ve been
with that pain for five years.

     Yeah, that pain and also the pain in my back and also around
here around my stomach.  I cannot make any efforts. (T. 24).

As far as any doctor taking him off work because of the hernia, the claimant testified:

     Yes, and over there, the doctor gave me some names of some
clinics where there are some specialists that could see me.  I made
some appointments, and I also made arrangements with a van to
bring me there because I don’t have a vehicle.  I have no money.
(T. 24).

The claimant maintains that the day he fell and hit the concrete, September 7, 2008, “all

my problems started then”.  The claimant concedes that he continued to work for five to six

months after he fell.  The claimant confirmed that the first time he saw a doctor that said

anything about a hernia was in August 2009:

     Yes, sir.  That is when I couldn’t hold it anymore and I had to
run see a doctor. (T. 25).

The claimant acknowledged that he did not see a doctor from the date he fell on September 7,

2008, until August 4, 2009.  As far as his work activities between the afore dates, the claimant
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offered:

     Yes, I did go to work, but I was told by the supervisor not to do
any heavy lifting.  So, I was just operating the crane. (T. 25-26).

The medical reports reflect the history of the claimant’s September 7, 2008, accident. 

The claimant elaborated on the mechanics of the September 7, 2008, accident:

     What can I say, I was there standing up, and then, the forklift
came and hit the pipe.  The pipe hit my legs and I turned around
upside down, and then, I hit the concrete with my shoulder.

*          *          *

     The forklift is a very heavy machinery, and it circle around and
really close to the ground and it hit my boots.  The boots have high
heels like an inch and a half tall heels, and it hit my legs like that
and the wheels came like that and then it hit me and I hit the
ground.  (T. 26).

The claimant noted that it was a pipe, approximately two inches wide and fifteen feet long, that

struck the back of his boots causing him to flip, and fall striking the concrete surface floor.  The

claimant testified regarding the resulting fall:

     Yes, sir.  Everything happened - - everything happened very
suddenly.  That pipe is really heavy and very hard, and it hit me,
and then, I was laying down on the ground for around twenty
minutes.

*          *          *
     I am a very heavy person and when I was suspended in the air I
fell with all my weight and I hit the ground like from some place
you take this box and you let it fall like this, the corner is going to
be damaged, but the rest of the box is going to suffer too. 

     When I was in the air, I noticed that I was falling, I tried to curl
myself into a ball, because I didn’t want to hit the concrete with my
head; so, I moved my shoulder instead.  So, I hit my shoulder and
my neck area. (T. 27). 

The testimony of the claimant reflects, regarding the length of time he laid on the floor following 
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the September 7, 2008, accident:

     I didn’t realize what was going on.  When I opened my eyes I
could see that it was light, and then, I was picked up and I was
carried into the office.  They didn’t want to call the ambulance.  I
don’t know why. (T. 28).

The claimant maintains that while he reported for work the following day, he did not

discharge any duties, but just sit in the office.   The claimant testified regarding the work

schedule of respondent thereafter over the next several months:

     We were not doing anything during that time.  It was really
cold.  We were just sipping coffee.  And the supervisor was always
telling me, “Please don’t stop coming over here to work.  We really
want you.  You’re a good worker.” (T. 28).

As to why he did not go to a doctor during the ten to eleven months following the accident to

check out his hernia, the claimant explained:

     I wanted to go, but the supervisor told me, “No, don’t go, there
is nothing wrong with you, just relax.”  He kept on saying, “The
pain is going to go away in two or three days or a week, just relax.”
(T. 28).

The claimant acknowledged that the Form AR-C, date July 27, 2010, was filed with the

Arkansas Workers’ Compensation Commission in August 2010.  In explaining why the hernia

was omitted in his list of injuries from the September 7, 2008, accident, the claimant testified:

     I didn’t know that I - - I didn’t notice anything in that form to
fill out, but I did go to a hearing.  I went into court and I told them
about my pain. 

     I never mentioned the hernia.  I went to see the doctor and I told
the doctor where I had the pain.

     I never mentioned anything about a hernia.  The doctor was the
one that told that I had a hernia.  He was, “You have a hernia here
and you also have your shoulder not in good shape.”  (T. 29).
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The claimant was questioned regarding his remarks about four or five open areas in his

body attributable to the September 7, 2008, accident:

     When I fell and I hit the concrete, I believe that my ribs actually
perforated the flesh inside.  And I have a pain right here.  It hurts
here, and it’s open all the way from here to here.

     I feel it.  I can touch it with my hand.  I don’t know how many
layers of skin we have in this area.

     My chest, I believe that this bone over here is broken.  

     Let me tell you what happened.  I went to the doctors in
Memphis and I told them about all my problems.  The only thing
they checked was my hernia.  They said they were going to fix that,
but they never did.  Yes, sir.  I came to St. Bernard Hospital to see
if I could be healed.  They put me in an X-ray machine all around
my body.  The doctor said, “You have two broken ribs because of
the accident that you suffered.  I’ve got three discs in my back that
are not in place, and your arm is not okay.  You need to go and see
a specialist, and you also have a hernia in you stomach,” he said. 
And he also mentioned that my heart is bigger than normal. 
Because of the accident and when I fell those ribs damaged the area
around my heart, because those ribs are close to my heart. (T. 30-
31).

The claimant testified that while he is not a citizen of the United States, he obtained legal

papers to be in the country a long time ago.  As a consequence of the afore, the claimant

maintains that he is eligible for Social Security disability.  The claimant testified that all of the

above complaints are listed on his Social Security Disability application.  

The claimant testified that he has not worked since August 2009.  The claimant added

that he has had job offers of up to thirty dollars ($30.00) and hour, but he is unable to work in his

present condition.  The testimony of the claimant reflects that his source of income is food

stamps that he is receiving from the county.  The claimant testified that he lives in his sister’s

house in Luxora. The claimant added that his sister just moved to Cincinnati, Ohio.
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During re-direct examination, the claimant testified that he is 5'7" tall and weight

approximately 287 pounds.  While he is unsure if he weighted more at the time of the September

7, 2008, accident, the claimant noted that he continues to wear the same trousers and shirts as at

the time of the accident. 

The medical in the record reflects that the claimant was seen on August 4, 2009, at the

Regional Medical Center in Memphis.  The claimant relayed a history of a work-related accident,

in which he suffered a fall as the basis of injuries for which he was seeking medical treatment. 

During the course of his evaluation an umbilical hernia was diagnosed by the examining

physician, for which surgical repair was recommended.  (CX #1, C2, p. 10-24).  During a follow-

up visit by the claimant to the Med of September 3,2009, medical report recites:

46 y/o HM s/p fall on concrete – industrial w/small umbilical
hernia, reducible, sometimes painful, always reducible. . . . . 

sharp, stabbing, intermittent  
Abd 2.5 cm umbilical hernia, reducible, nontender to palpation.

*          *          *

Plan & Discharge Medication CT abdomen shows only fat within
hernia sac; Rec wt loss of >20 lbs then RTC to determine need for
surgical repair (per Dr. Stickley).  Pt to seek medical tx if hernia
becomes irreducible, painful, or pt become symptomatic.  
(CX #1, C2, p.7).

Elsewhere in the medical record, the accident is described as that involving the claimant being

struck by a forklift, flipped in the air and landing on the concrete surface. (CX #1, C2, p. 25).   It

is undisputed that the presence of the umbilical hernia was observed at the time of the claimant’s

initial August 4, 2009, visit for medical treatment for his complaints growing out of the

September 7, 2008, accident. 

The July 27, 2010, Form AR-C was filed with the Arkansas Workers’ Compensation
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Commission on behalf of the claimant on August 3, 2010, asserting a work-related accident on

September 7, 2008, during which he suffered injuries as a result of being hit and knocked off his

feet.  The compensability of the accident was controverted by respondent.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 7, 2008, the employment relationship existed during which time 

the claimant earned wages sufficient to entitle him to weekly compensation benefits at the

maximum applicable rate of $522.00/$392.00, for temporary total/permanent partial disability.

3. On August 3, 2010, the claimant filed a Claim for Compensation, Form AR-C, 

with the Arkansas Workers’ Compensation Commission, asserting a work-related accident of

September 7, 2008, in which he sustained work-related injuries. 

4. The evidence preponderates that on September 7, 2008, the occurrence of the

umbilical hernia immediately followed the application of force directly to the claimant’s

abdominal wall; that there was severe pain in the hernial region; that the pain cause the claimant

to cease work immediately; that notice of the occurrence was give to respondent within forty-

eight (48) hours thereafter; and that the physical distress following the occurrence of the hernia

was such as to require the attendance of a licensed physician within seventy-two (72) hours after

the occurrence.

5. The claimant is entitled to the payment of temporary total disability benefits in 
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accordance with Ark. Code Ann. §11-9-523 (b)(1), for a period not to exceed twenty-six (26)

weeks.

6. The respondent shall pay all reasonable hospital, and medical expenses arising out

of the claimant’s compensable hernia of September 7, 2008.     

7. The respondent has controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant maintains that he sustained an umbilical hernia as a result of a work-related 

accidental fall on September 7, 2008.  The claimant seeks corresponding workers’ compensation

benefits, to include medical and indemnity benefits, as well as controverted attorney fees. 

Respondent deny that the claimant suffered a compensable hernia.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability - - Hernia

Ark. Code Ann. §11-9-523, Compensation for disability – Hernia, provides in pertinent 

part:

     (a)     In all cases of claims for hernia, it shall be shown to the
satisfaction of the Workers’ Compensation Commission:
     (1)     That the occurrence of the hernia immediately followed as
the result of sudden effort, severe strain, or the application of force
directly to the abdominal wall;
     (2)     That there was severe pain in the hernial region;
     (3)     That the pain caused the employee to cease work
immediately;
    (4)     That notice of the occurrence was given to the employer
within forty-eight (48) hours thereafter; and
    (5)     That the physical distress following the occurrence of the
hernia was such as to require the attendance of a licensed physician
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within seventy-two (72) hours after the occurrence.

(b) (1)   In every case of hernia, it shall be the duty of the employer
forthwith to provide the necessary and proper medical, surgical,
and hospital care and attention to effectuate a cure by radical
operation of the hernia, to pay all reasonable expenses in
connection therewith, and, in addition, to pay compensation not
exceeding a period of twenty-six (26) weeks.

The claimant maintains that his diagnosed umbilical hernia is the product of the September 7,

2008, work-related accidental fall while within his employment with respondent.

The undisputed testimony reflects that on September 7, 2008, while within the course and 

scope of his employment, the claimant who weighted at or above 287 pounds, was flipped in the

air and landed on a concrete surface floor, after being struck from behind by a pipe on a forklift. 

The claimant provided credible testimony regarding the sensation he experienced in his

abdominal region following the accidental fall.  

At the time the claimant landed on the concrete surface after being flipped in the air, he

was rendered unconscious for approximately twenty-six (26) minutes.  Upon regaining

consciousness the claimant experience severe pain in the hernial region.  The claimant’s

supervisor was notified of the accident.  Further, the credible evidence reflects that although the

claimant requested medical treatment for his complaints, the same was not provided.  Rather, the

claimant’s supervisor placed him in an office and directed the he refrain from engaging in any

strenuous physical activity.  

The claimant has remained symptomatic since the September 7, 2008, work-related

accidental fall.  Although the claimant continued to work for respondent-employer for several

months following the September 7, 2008, accident, the credible evidence reflects that he did not

engage in strenuous physical activities, as required in his job title as a welder, but rather was
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assigned non-strenuous job duties.  At the point in time the claimant was assigned a job task of

working from a scaffold he relayed his inability to perform it to supervisory personnel of

respondent.  The fact that the claimant was assigned non-strenuous job duties by respondent is

evidence of the fact that respondent was aware of the claimant’s residual complaints and

symptoms from the September 7, 2008, accidental fall.  Once the claimant went to a physician on

his own, August 4, 2009, his employment was effectively terminated.  

It is undisputed that the claimant requested medical treatment for his injury immediately

following the occurrence.  The seventy-two (72) section of the hernia statute does not require the

claimant to prove he was actually attended by a physician within seventy-two (72) hours after the

injury, but the requirement is met if the evidence shows that within seventy-two hours after the

injury the claimant’s condition was such that sought and need the services of a physician.  Ayers

v. Historic Preservation Association, 24 Ark. App. 40, 747 S.W.2d 587 (1988).  While the

claimant requested medical treatment for his injury, the respondent declined to provide same, but

rather assigned the claimant non-strenuous activities.  Respondent had available supervisory

personnel but failed to provide testimony or evidence to the contrary of that provided by the

claimant.  Barns v. Greenhead Farming Company, Inc., 101 Ark. App. 129, 270 S.W.3d 873

(2007).

The evidence preponderates that the claimant sustained the umbilical hernia on

September 7, 2008, as a result of a severe strain and/or application of force directly to the

abdominal wall; that he experienced severe pain in the hernial region; that the pain caused the

claimant to cease work immediately; that notice of the occurrence was given to the employer

within forty-eight (48) hours thereafter; and that the physical distress following the occurrence of
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the hernia was such as to require the attendance of a licensed physician within in seventy-two

(72) hours after the occurrence.  Further, the evidence preponderates that the respondent failed to

forthwith provide the necessary and proper medical care to the claimant.  The respondent has

controverted the compensability of this claim in its entirety. 

AWARD

The respondent is herein ordered and directed to pay all reasonable and necessary medical 

treatment in connection with the treatment of the claimant’s September 7, 2008, umbilical hernia

which arose out of and in the course of his employment, pursuant to Ark. Code Ann. §11-9-508

(a) and Ark. Code Ann. §11-9-523 (b)(1), to include medical related milage.

The respondent is further ordered and directed to pay the claimant temporary total

disability at the weekly compensation benefit rate of $522.00, pursuant to Ark. Code Ann. §11-9-

523 (b)(1).  

Maximum attorney fees are herein awarded to the claimant’s attorney on the converted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

_______________________________________
 ANDREW L. BLOOD

ADMINISTRATIVE LAW JUDGE

 


