
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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DUMAS SCHOOL DISTRICT, EMPLOYER RESPONDENT
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Hearing before Administrative Law Judge Elizabeth W. Hogan on February 15,
2013, at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. C. Michael White, Attorney at Law, North Little Rock,
Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102 and gave notice pursuant to Ark. Code Ann.

§11-9-701.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

March 4, 2011, at which time the claimant was earning sufficient wages to entitle

her to a compensation rate of $162.00/$122.00, in the event this claim is found to

be compensable.  Some expenses have been paid by Health Advantage.

The claimant contends she injured her right shoulder in a lifting incident

requiring rotator cuff surgery by Dr. Clarke who has now retired.  She seeks
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payment of medical expenses, temporary total disability benefits, and attorney’s

fees.

The respondents contend that the claimant did not sustain a compensable

injury within the course and scope of her employment.  The claimant failed to give

notice of a work-related injury.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  The respondents provided a Form AR-1A-1 in their exhibit packet

which cannot be used in evidence, Ark. Code Ann. §11-9-529(c).  The Commission

has two sets of form, one is alphabetized, the other is numbered.  The numbered

forms are used to collect statistical data pursuant to Ark. Code Ann. §11-9-209 and

cannot be used in evidence.

The following witnesses testified at the hearing:  the claimant; Murstine

Dennis, cafeteria manager; and Taralou Dunklin.  The respondents’ witnesses

testified that employees were trained in how to report work-related injuries

(orientation, policy manual, meetings, posted notices) but the claimant made no

mention of any injury until September, 2011, nine months after the alleged accident.

The claimant, age 63 (D.O.B. February 19, 1950), has a 9th grade education

and a G.E.D.  She worked in a factory for 19 years and at a school cafeteria for 18

years.  She is also a paid caregiver for her handicapped sister ($1,000.00 month).

As a widow, she also receives Social Security benefits.  In January, 2012, she

resigned from the school district and receives retirement benefits ($304.00 month).

Her health history includes epilepsy.

On March 4, 2011, the claimant was lifting a table in the cafeteria and felt a

pop in her right shoulder.  She experienced pain and a burning sensation which she

mentioned to a co-worker, Lou Bills, (who did not testify).  On March 8, 2011, she
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sought medical treatment from Dr. Robert Scott and went to the emergency room

(ER).  The claimant stated she explained to the physicians how she hurt herself but

the medical records show no history of injury.  The claimant was allowed to go

home, using sick leave and personal days, but she conceded she did not report a

work-related injury to her supervisor.  The claimant continued to work until school

was out in May and she continued to care for her handicapped sister after the

injury.

Ultimately, Dr. Charles Clark scheduled surgery (rotator cuff repair) on

September 26, 2011, and excused the claimant from work for 12 weeks.  The

claimant faxed her employer a Form AR-N on September 28, 2011, reporting the

injury; however, the form was dated July 25, 2011.  The report indicates her

employer was notified of the injury on March 7, 2011.

MEDICAL EVIDENCE

Medical records begin in February and March, 2009, with the claimant

reporting neck pain and spasm.

On March 8, 2011, the claimant was treated by Dr. Scott with a steroid

injection for right shoulder pain, four to five days in duration but the report indicates

no history of injury.  The claimant used her group insurance to pay for this

treatment.

On March 12, 2011, the claimant was seen at the ER for a probable rotator

cuff injury.  She was prescribed medication.  The report indicates there was no

specific injury – she just started hurting.

A March 15, 2011, report shows a history of spontaneous onset of nuchal

spasm in the right side of the neck with radiation into the right arm and right

shoulder pain following a “crook” in the neck on the right side.
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The medical records of June 14, 2011, show treatment for bursitis of the right

shoulder.  As of July 19, 2011, the claimant requested a leave of absence until she

could consult with an orthopedic specialist.  An MRI scan taken August 5, 2011,

showed a rotator cuff tear, slap lesion and partial biceps tendon tear.

The claimant saw Dr. Clark on August 22, 2011, and this is the first report

that mentions a work-related injury.  The report indicates she hurt her shoulder on

March 4, 2011, lifting a heavy tray.  Dr. Clark scheduled surgical repair on

September 26, 2011, and excused her from work for 12 weeks.

DOCUMENTARY EVIDENCE

The respondents provided copies of their workers’ compensation policy

which requires employees to report injuries to supervisors or the superintendent.

The respondents also provided a copy of the Form AR-N dated July 25,

2011, showing a March 4, 2011, accident and notification to her employer on March

7, 2011.  The claimant listed a co-worker, Lou Bills, as her witness. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted the compensability of this claim.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability
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3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

(b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

Because the claimant’s injury is not substantiated by a co-worker, her

supervisor, or the physicians who treated her immediately after the accident, I find

the claimant has not met her burden of proof, by a preponderance of the evidence

of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on March 4, 2011, at which time the claimant was
earning sufficient wages to entitle her to a compensation rate
of $162.00/$122.00, in the event this claim is found to be
compensable.  Some expenses have been paid by Health
Advantage.
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2. The claimant has failed to prove, by a preponderance of the
credible evidence, that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


