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STATEMENT OF THE CASE

A hearing was conducted on October 25, 2013, to address various

issues as will be set out further below. 

A prehearing conference was conducted in this claim on September 11,

2013, and a Prehearing Order was filed on September 12, 2013.  At the

hearing, the parties announced that the limited stipulations, issues, as well as

their respective contentions were correctly set out in the Prehearing Order

subject to some amendments to their initial contentions.  A copy of the
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Prehearing Order was introduced, without objection, as “Commission’s Exhibit

1.”

It was stipulated that the employment relationship existed between the

parties at all relevant times, including April 15, 2013; that the claimant

sustained an injury to his right leg as the result of a specific work-related

incident on said date; and that respondent had controverted this claim in its

entirety.

By agreement of the parties, the primary issue presented for

determination was whether the employer had the requisite number of

employees necessary in order to come within the provisions of the Arkansas

Workers’ Compensation Act.  In the event the claimant’s injury came within

the meaning of the Act, his entitlement to associated benefits must be

addressed.  The parties were unable to agree to the claimant’s average

weekly wage.

During the pretrial, the claimant contended, in summary, that the

employer had the requisite number of employees to come within the

jurisdiction of this Commission; that he sustained a compensable injury on

April 15, 2013; that respondent should be held responsible for all hospital,

medical, and related expenses; that he was entitled to temporary total

disability for the period beginning April 16, 2013, through a date yet to be
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determined, maintaining that his healing period had not ended; and that a

controverted attorney’s fee should attach to any benefits awarded.  At the

hearing, the claimant contended that his average weekly wage at the time of

the injury was $350.00.  Further, the claimant amended his claim for

temporary total disability for the period beginning April 16, 2013, and

continuing through September 17, 2013, at which time he returned to work for

another employer, while reserving entitlement to permanent impairment

benefits, if applicable.

The respondent contended that it did not employ a sufficient number of

employees to come within the jurisdiction of this Commission.  Alternatively,

respondent maintained that it had paid all appropriate temporary total

disability benefits to which the claimant was entitled, asserting that the

claimant’s inability to return to work was due to unrelated health conditions,

specifically, a heart condition which precluded him from returning to work as

a commercial driver.  Finally, respondents contended that the claimant’s

average weekly wage was $217.06. 

The claimant testified in his own behalf.  Misty Turner and Charlie

Turner were called as witnesses by the respondent.  The record is composed

solely of the transcript of the October 25, 2013, hearing containing numerous

exhibits.
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has exclusive

original jurisdiction to determine whether this claim comes within the

jurisdiction of the Arkansas workers’ compensation laws.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. At the time of the claimant’s admitted injury on April 15, 2013, the

employer did not have the requisite number of employees necessary to

come within the provisions of the Arkansas Workers’ Compensation

Act.  More specifically, the record reflects that in addition to Misty

Turner, the claimant was the only employee that worked for Auto

Transport, Inc., a/k/a Twist Used Auto Sales and Transport, Inc., on

April 15, 2013.

4. Since the claimant’s injury does not come within the provisions of the

Workers’ Compensation Act, as Amended, all additional issues are

rendered moot.



5JOHNSON – G305432

DISCUSSION

The relevant facts in this claim are primarily undisputed.  As reflected

by the stipulations, it is undisputed that the claimant sustained an injury to his

right leg as the result of a specific incident on April 15, 2013.  On said date,

the claimant was repairing a flat tire on a vehicle owned by the employer at

which time he sustained an very serious ankle injury.  Despite respondent’s

assertion that it paid appropriate temporary total disability, the medical

evidence clearly reflects the nature and extent of the claimant’s injury which

supports the claimant’s contentions concerning the period of his temporary

total disability.  The claimant sustained a scheduled injury.  Under our

workers’ compensation laws, an employee who sustains a scheduled injury

is entitled to receive temporary total or temporary partial disability

compensation during his healing period or until he returns to work, regardless

of whether he has demonstrated that he is actually totally incapacitated from

earning wages.  Ark. Code Ann. §11-9-521(a) Wheeler Construction Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

The primary dispute between the parties is whether respondents had

the requisite number of employees necessary in order to come within the

provisions of the Arkansas Workers’ Compensation Act.  First, the record

clearly establishes that on April 15, 2013, the claimant, Robert B. Johnson,
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was the only employee under a verbal contract of hire to perform work for the

respondent corporation.  The employer is in the business of transporting

commodities, most often, transporting used vehicles from its home base in

Jonesboro, Arkansas, to various cities, as well as picking up other used

vehicles to be transported to various locations in neighboring states.  The

record reflects that the claimant worked for the employer on two (2) separate

occasions.  The paychecks reflect that the claimant first worked for

approximately nine (9) weeks beginning in June, 2012, through July 26, 2012,

at which time he left respondent’s employment to work elsewhere.

(Tr.31)(Resp. Ex. A) The claimant returned to work for the respondent in

February, 2013, and continued working through his date of injury on April 15,

2013.  (Tr.34-35)(Resp. Ex. B)

Although at one time the employer may have owned and operated more

than one piece of equipment, it is undisputed that on April 15, 2013, the only

tractor trailer owned by the employer was a 1997 Freightliner and that the

claimant was hired to drive said transport.  Again, the claimant was the only

driver during the claimant’s last period of employment.  However, the claimant

argues that respondent had three (3) employees, specifically, the claimant,

Misty Turner, and her husband, Charlie Turner.  Respondents take the

position that Misty Turner was the only active corporate officer that worked
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and managed the business.  The claimant argues that Misty Turner’s

husband, Charlie Turner, while never receiving compensation from the

business, had the requisite control, interest, and involvement in the business

to qualify as an employee for the purposes of workers’ compensation

jurisdiction.  The basis of the claimant’s argument is because admittedly,

Charlie Turner frequently communicated with the claimant by cell phone and

directed him concerning the various commodities and vehicles to be picked

up and delivered.  Despite the claimant’s persuasive arguments, I simply

cannot find that Charlie Turner was, at any time, regularly employed by the

respondent.  While the record reflects that the claimant assisted his wife in her

business by contacting the claimant, his actions were merely an

accommodation to his wife rather than as a employee of the respondent.  The

record  reflects  that  Charlie  Turner  had  a  full-time  job  working  for  his

father, J & C Express.  Charlie Turner was never compensated by the

respondent corporation.  All pay checks to Robert Johnson were issued by

Misty Turner.  Although the income of the business may have benefitted the

family unit, the only employee other than the claimant, Robert Johnson, was

arguably Misty Turner who ran the business.  

ADJUDICATION

First, it must be noted that at one time, both the Circuit Courts and the
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Workers’ Compensation Commission had concurrent jurisdiction to determine

the applicability of workers’ compensation laws to a given case.  However, in

1998, the Supreme Court held that the Commission generally has exclusive,

original jurisdiction to determine the applicability of the workers’ compensation

laws.  Van Waggoner v. Beverly Enterprises, 334 Ark. 12, 970 S.W.2d 810

(1998)

Respondent contends that the claimant did not regularly employ three

(3) or more employees at the time of the claimant’s injury.  Accordingly, the

claimant must prove, by a preponderance of the evidence, that the respondent

employed the requisite number of employees to be covered by the Arkansas

Workers’  Compensation  Act.  An  injured  worker  must  prove  that  the

employer regularly  employed  three  (3)  or  more  employees.   Ark.  Code

Ann.  §11-9-102(11)(A)

The definition of who may be included as an employee was amended

by Act 796 of 1993 as codified in Ark. Code Ann. §11-9-102(9) (Repl. 2002)

as set out, in part, below:

(A)     “Employee” means any person, including a minor, whether
lawfully or unlawfully employed in the service of an employer
under any contract of hire or apprenticeship, written or oral,
expressed or implied, but excluding one whose employment is
casual and not in the course of the trade, business, profession or
occupation of his or her employer and excluding one who is
required to perform work for a Municipality or County or the State
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or Federal government, upon having been convicted of a criminal
offense or while incarcerated.

(B)     The term “employee” shall also include a sole proprietor,
partner, or member who devotes full-time to the proprietorship,
partnership, or limited liability company.   However, any sole
proprietor, partner, of a partnership, or member of a limited
liability company who desires not to be included in the definition
of “employee” may file for and receive at Certificate of Non-
Coverage under this chapter from the Commission.

* * * * *
(E)     No election by a sole proprietorship, partnership, or limited
liability company under this subdivision (9) shall affect the rights
or the coverage under this chapter of any employee of those sole
proprietors, partners, or members.   (Emphasis Supplied)

Act 546 of 2007 deleted former subsections (9)(B) and (9)(E),

aforementioned,  and  re-designated the remaining subsections accordingly.

See, Ark. Code Ann. §11-9-102(9)(Supp. 2013)

Clearly, even under the prior amended Act, Charlie Turner would not be

considered an employee of the respondent because, at no time did he devote

full-time to the corporation.  In fact, arguments can be made that the only

employee of the respondent-employer was the claimant herein.  There is no

credible evidence that the employer had three (3) or more employees on April

15, 2013, to come within the jurisdiction of this Commission.  Accordingly, it

is hereby determined that this claim should be, and it is, hereby denied and

dismissed.
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IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


