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Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 8, 2012, the above captioned claim came on for a

hearing in Little Rock, Arkansas.  A prehearing conference was conducted in

this matter on September 25, 2012, and a Prehearing Order was filed on that

same date.  A copy of the Prehearing Order was marked as Commission

Exhibit 1, and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

The parties stipulated to the following at the November 8, 2012, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including June 8, 2012.

3) The claimant’s average weekly wage of $604.33 would entitle

him to compensation rates of $403.00 per week for temporary

total disability benefits, and $302.00 per week for permanent

partial disability benefits.

4) The claimant returned to work for the respondent employer on

September 4, 2012.

5) The parties agreed to reserve all issues related to permanency.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable right wrist injury

by specific incident on or about June 8, 2012.

2) If compensability is overcome, whether the claimant is entitled to

temporary total disability benefits, medical costs, and attorney’s

fees.

The claimant contended at the full hearing that he suffered a

compensable injury on or about June 8, 2012, while working for the

respondent employer.  Claimant contends entitlement to temporary total

disability benefits from June 8, 2012, through September 3, 2012, plus

attorney’s fees.

Respondents contended at the full hearing that the claimant did not

suffer a compensable injury on or about June 8, 2012, or at any other time

while working for the respondent employer.  Respondents contend that in the
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event compensability is found, the medical documentation does not support

entitlement to ongoing temporary total disability benefits.  Any temporary total

disability benefits should stop on the date that the claimant returned to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable right wrist injury by

specific incident on or about June 8, 2012.

4) Since the claimant has failed to meet his burden of proof with

regard to compensability, the other issue outlined herein is

rendered moot.

DISCUSSION

The claimant testified that he began working for the respondent

employer in approximately 2004 or 2005.  (T. p. 11, line 16)  The claimant

testified his job duties for Fence World, Inc., consisted of driving the truck,
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building iron fences, setting jobs, welding and fabricating.  (T. p. 11, lines 22-

25)  The claimant testified as follows regarding the alleged June 8, 2012,

incident which caused his right wrist injury:

Q So, Michael, take me through exactly how the injury

occurred when – from while you were standing on the ladder.

A Well, when I would slide a 20-foot, one-and-five-eighths

top rail I was sliding through one deal, and I was trying to come

off the ladder to move up to the next section to where I could

slide it through the other one.  As I did that I slid – my leg slid out

from underneath me and I went down.  I slid to the right side of

my body and hit the ground.  And – 

Q Okay.  And – 

A And no – in two seconds – not even two seconds the rail

come down and hit me too.  (T. p. 15, lines 4-14) 

The claimant testified that upon falling on the ground he was “cussing

and I was holding my wrist at the time.”  (T. p. 18, line 17)  The claimant

testified that his coworker, Roy Vanderpool, was present at the job location

on June 8, 2012, even though he did not see the fall, the claimant testified Mr.

Vanderpool “heard me hollering and screaming over there and cussing.”  (T.

p. 19, lines 5-6)  Mr. Roy Vanderpool testified at the full hearing that he did not

hear the claimant screaming, yelling, or cursing due to a fall while on the job

in Mountain Home on June 8, 2012.  (T. p. 56, lines 1-9)  The claimant

testified as follows regarding his interaction with Mr. Vanderpool immediately

following the alleged fall on June 8, 2012:
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A I was hurting.  I – I was there hurting for about 30 minutes.

Q You told them that the rail – you – and I quote, “The

doggone rail came down and hit me.”  Is that what you told him?

A Yeah.  I – yeah.

Q And you told him that he would have to stretch out that last

piece of wire and finish the job?

A Yes, ma’am.

Q So it’s your testimony that he knew without a doubt that

you were hurt and couldn’t finish the job.  Correct?

A Yes.  He seen me on the ground holding my arm.  (T. p.

35, lines 9-19)

Mr. Roy Vanderpool testified in the exact opposite of what the claimant

testified to regarding the alleged incident on June 8, 2012:

Q Did he tell you anything about a pole hitting him or falling

off a ladder?

A No, he didn’t tell me about a pole slipping.

Q Did he tell you about falling off the ladder?

A No.  I don’t – I never heard anything about that.

Q If he had been hurt that day as he’s described, what would

you have done?

A Probably would have looked at it.

Q Okay.  That didn’t happen though?

A No, I didn’t look at it.  (T. p. 56, lines 5-14)

The claimant testified that after the alleged June 8, 2012, fall he and Mr.
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Vanderpool worked for about another hour and a half and then the claimant

testified he drove back to the home office.  Mr. Vanderpool also testified the

claimant drove the vehicle back from Mountain Home to the home office but

that before leaving Mountain Home they stopped at “Subway” to get

something to eat in the car on the way home.  Mr. Vanderpool testified, “I seen

him eating with one hand and driving with the other.  I didn’t see him eating

and taking his hand off the wheel.  I mean, we were driving and eating at the

same time.”  (T. p. 57, lines 11-16)  Upon returning to the home office, the

claimant testified when they arrived the owner of Fence World, Mr. Harold

Joyner, was present.  The claimant acknowledged at the full hearing he did

not mention a broken wrist or any type of injury to Mr. Joyner when he saw

him upon returning from Mountain Home on June 8, 2012.  The claimant

testified he did not say anything to the owner of the company because “I didn’t

think it was that bad.”  (T. p. 22, line 1)  

The claimant testified that his wrist began swelling the night of June 8,

2012, and that the following Saturday he asked his girlfriend to take him to the

emergency room.  The claimant testified he went to the emergency room on

the following Saturday between 12:30 p.m. and one o’clock because he was

in pain and suffering.  (T. p. 23, lines 18-19)  The medical records show the

claimant did report to St. Vincent Health System on June 9, 2012, with acute

wrist pain.  (Cl. Ex. 1, p. 2)  The medical records from St. Vincent Health
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System shows that the claimant complained of “having his R wrist ‘snap’ while

working with fencing.”  (Cl. Ex. 1, p. 1)  As a result of his right wrist fracture,

the claimant was diagnosed with acute type VIII Frykman classification Colles’

fracture.”  (Cl. Ex. 1, p. 2)  The claimant testified that ultimately surgery was

recommended on his right wrist and a “plate” was put in his right wrist on

approximately June 20, 2012.  (T. p. 26, lines 8-19)  The parties stipulated

that following the claimant’s right wrist surgery he returned to work for the

respondent employer on September 4, 2012.  

The claimant contends that he sustained a compensable right wrist

injury by specific incident on June 8, 2012, and is entitled to all associated

medical treatment, temporary total disability benefits, and attorney’s fees.

Respondents contend that the claimant did not sustain a compensable injury

while working for the respondent employer on June 8, 2012.

ADJUDICATION

To prove a compensable specific incident injury, the Commission has

stated in Henry W eaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the

following must be shown in order to establish the compensability of an injury

after July 1, 1993:

(1) proof by a preponderance of the evidence of an injury arising
out of and in the course of employment;
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(2) proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body which required
medical services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined
in Ark. Code Ann. § 11-9-102(16), establishing the injury; and,

(4) proof by a preponderance of the evidence that the injury was
caused by a specific incident and is identifiable by time and place of
occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be

denied.  Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W .2d 876 (1997).

In the case at hand, I find the claimant has failed to prove by a

preponderance of the evidence that his right wrist injury arose out of and in the

course of his employment.  The claimant’s testimony is in direct conflict with

his coworker, Mr. Roy Vanderpool.  Mr. Vanderpool was the only person

present at the job site in Mountain Home on June 8, 2012.  The claimant

testified Mr. Vanderpool saw him on the ground screaming and cussing about

his wrist injury:

Q Okay.  So when he came around the corner he would have

seen you down on the ground.  Correct?

A He seen me down on the ground.

Q You were yelling out and cussing in pain.  Correct?
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A Yes, ma’am.

Q You were holding your arm?

A Yes, ma’am.  (T. pp. 33-34, lines 24-25 & 1-5)

Mr. Vanderpool testified as follows regarding ever seeing the claimant on the

ground screaming and cussing about a right wrist injury on June 8, 2012:

Q He testified that you saw him on the ground, and that he

was screaming and cussing in pain.  Did that happen?

A No.  I didn’t – I didn’t hear him screaming and yelling

because I would have – I would have told him not to cuss or

something like that.  That’s all he does is cuss, so I tell him to cut

that out.

Q Did he tell you anything about a pole hitting him or falling

off a ladder?

A No, he didn’t tell me about a pole slipping.

Q Did he tell you about falling off the ladder?

A No, I don’t – I never heard anything about that.

Q If he had been hurt that day as he’s described, what would

you have done?

A Probably would have looked at it.

Q Okay.  That didn’t happen though?

A No.  I didn’t look at it.  (T. pp. 55-56, lines 24-25 & 1-14)

Mr. Vanderpool went on to state the claimant never told him that he was going

to have to finish the job because of a wrist injury:

Q Did he ever tell you that you had to finish the job because
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he’d hurt his wrist and was unable to do it?

A No.  We worked together that day.

Q Did you know anything about him claiming that he’d hurt

himself at work until you got a call or a text from Harold the night

after that?

A I got a call that night.  Harold told me that Mike was in the

hospital, and I was just wondering why he was calling me

because it had nothing to do with me.  And then he told me it was

because Mike hurt himself on the job.  And I said, “W ell, I don’t

know.”  Because we worked all day together and I didn’t hear

anything.

Q And you knew nothing about an injury?

A I didn’t know anything about it.  So it was new to me

Saturday about everything that happened.  I just didn’t know why

I was getting a phone call.  (T. p. 58, lines 4-19)

Another factor which leads me to find the claimant has failed to meet his

burden of proof that his right wrist injury arose out of and in the course of his

employment is that when he did arrive back to the home office after a three

hour drive from Mountain Home, he never reported an injury to the owner,

Harold Joyner, who was present.  Further, the claimant testified his pain level

at the time of the alleged fall at work on June 8, 2012, was a nine out of ten.

(T. p. 34, lines 11-12)  However, the claimant’s actions following an alleged

breakage of his right wrist with a nine pain level do not coincide with the other

witness’ testimony.  According to Mr. Vanderpool, the claimant never

mentioned anything about a top rail falling and hurting his wrist and Mr.
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Vanderpool stated he never saw the claimant on the ground screaming and

cussing about an injury.  Additionally, the claimant’s actions upon return to the

home office of not mentioning a word to the owner of the company does not

add up.  The claimant has the burden of proving by a preponderance of the

evidence that his right wrist injury arose out of and in the course of his

employment and based upon the credible evidence now before the

Commission, the claimant has failed to meet his burden.  

The claimant also has the burden to prove by a preponderance of the

evidence that his injury was caused by a specific incident and is identifiable

by time and place of occurrence.  The claimant testified that his right wrist

injury occurred on June 8, 2012, while working in Mountain Home with Roy

Vanderpool.  Nothing in the claimant’s actions on June 8, 2012, indicate such

an injury happened on June 8, 2012.  The claimant did not report a work

related injury to his employer when he saw him after close of business on

June 8, 2012, and the only other person present at the work site on June 8,

2012, testified he never heard or saw the claimant sustain a right wrist injury.

The evidence now before the Commission leads this examiner to find that the

claimant has failed to prove by a preponderance of the evidence that his right

wrist injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Since I have found the claimant has failed to meet his

burden of proof with regard to an injury arising out of and in the course of
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employment and with regard to a specific incident identifiable by time and

place of occurrence, I find that the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable right wrist

injury on June 8, 2012.

ORDER

In accordance with the findings of fact and conclusions of law set forth

herein, claimant’s claim must be, and hereby is, respectfully denied and

dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


