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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 30, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on June 27, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier relationship existed
on or about December 22, 2009, when claimant
sustained a compensable neck injury in a motor
vehicle accident.

3. The claimant earned an average weekly wage of
$549.86, which yields a temporary total disability
rate of $367.00 per week and a permanent partial
disability rate of $275.00 per week.

4. Respondents initially accepted this claim, but
have paid no benefits after December 26, 2009. 
Except for payment for initial medical
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examination, respondents have controverted this
claim in its entirety.

Shortly after the hearing conducted on August 30, 2011,

Mr. Jackson died on October 5, 2011.  Consequently, further

proceedings in this matter were stayed until after Judge

Mackie Pierce entered an order on September 21, 2012,

granting Mr. Peoples authority to pursue this workers’

compensation claim on behalf of the Estate of Charles

Jackson.  The parties have now entered two new stipulations

and submitted this matter for a decision on a documentary

record without any further hearings.  The two new

stipulations are:

5. The claimant died on October 5, 2011.

6. The claimant’s death was not causally related to
his work related injury at issue in this claim. 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Temporary total disability from approximately
July 28, 2010, through October 5, 2010.

2. Permanent partial disability for anatomical
impairment.

3. Permanent partial disability for wage loss. (Issue
reserved at start of hearing)

4. Medical benefits.

5. Controversion and attorney’s fees.
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6. Whether the respondents timely raised for the
first time on October 19, 2012, an issue on non-
payment of temporary disability compensation based
on payment of sick leave.

Respondents:

1. Claimant’s request for additional benefits.

2. Nature and extent of claimant’s compensable neck
injury.

3. Whether the respondents owe any temporary total
disability benefits at issue in this claim because
the claimant was paid wages in the form of sick
leave during the relevant period.

4. When do any awarded benefits for permanent
impairment begin to accrue (on the date the
healing period ends, on the date a doctor assigns
a rating, on the date of a Commission decision
awarding an impairment, or on some other date). 

The record consists of four volumes: (1) the August 30,

2011, hearing transcript; (2) the separate Exhibit Binder

for the hearing conducted on August 30, 2011; (3) the bound

deposition of Dr. Tim Burson taken on July 26, 2011; and (4)

the additional documents which I have “bluebacked” together

to designate as part of the record (Judge Mackie Pierce’s

Order filed on September 21, 2012, granting authority to Mr.

Peoples to pursue a workers’ compensation claim on behalf of

the Estate of Charles Jackson; Ms. Tiffany Mays O’Guinn’s

September 25, 2012, cover letter to that Order; the

administrative law judge’s letters mailed on October 9,

2012, and on October 24, 2012; and Ms. Hardy’s letter dated

October 19, 2012).  
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DISCUSSION

     The claimant sustained an admittedly compensable neck

injury during a motor vehicle accident that occurred on

Interstate 430 on December 22, 2009.  At the time of the

accident, the claimant was driving a Chevrolet Silverado

pickup truck southbound in the far left-hand lane when a

Dodge SQ3 pickup in the center lane veered left into the

claimant’s truck in order to avoid colliding with a vehicle

stopped in the center lane. (T. 11, R. Exh. 1 p. 30- 35) The

Dodge SQ3 impacted the front right portion of the Chevrolet

Silverado causing $2,604.72 in damages to the Chevrolet

Silverado. (R. Exh. 3 p. 2)

The claimant initially appeared uninjured and drove the

pickup back to the shop. (T. 11, 19, 54; R. Exh. 1 p. 31)

However, the claimant testified that within a couple of days

after the accident his neck, back, and shoulder started

hurting pretty bad. (T. 11) On Saturday, December 26, 2009,

the claimant presented to the emergency room at Baptist

Health Medical Center in Little Rock where he complained of

mild neck pain and mild back pain. (R. Exh. 1 p. 36) He was

diagnosed with a cervical strain (whiplash), prescribed

Flexeril and Lortab, directed to follow up with his primary

care physician, and released to full duty work. (R. Exh. 1

p. 39, 47, 48) 

The City of Little Rock has accepted responsibility for

the Baptist Health emergency room visit on December 26,



5CHARLES K. JACKSON-G102267

2009, but has denied liability for any of the treatment that 

the claimant received for his neck thereafter, including but

not limited to: (1) a course of chiropractic treatment

obtained between December 28, 2009, and March 1, 2010; (2)

neurological evaluation and testing at the direction of Dr.

Willis Courtney between March 9, 2010, and April 14, 2010;

and (3) the treatment and ultimately neck surgery provided

by Dr. Tim Burson between June 22, 2010, and October 5,

2010.  The respondents contend that the treatment after

December 26, 2009, was not reasonably necessary or causally

related to the minor accident that occurred on December 22,

2009, but is instead for preexisting conditions. (Comm. Exh.

1 p. 3) Consequently, one of the threshold issues in this

case is the nature and extent of the claimant’s compensable

neck injury. (Comm. Exh. 1 p. 2)

In addition to the issue of his medical treatment, the

claimant sought an award of temporary disability

compensation during his post-surgical recovery period

between July 28, 2010, and October 5, 2010, and benefits for

a 10% impairment rated to the whole body by Dr. Burson after

performing anterior cervical diskectomy and fusion surgery

at the C4-5 and C5-6 levels of the claimant’s spine on

July 28, 2010. (Comm. Exh. 1 p. 2-3; R. Exh. 1 p. 88, 119)  

Issue 1: Evidentiary Objections

At the hearing held on August 30, 2011, Ms. Hardy

objected as hearsay to the claimant testifying to what
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someone at Injury Care (the chiropractor’s office) said to

him which purportedly caused him to seek out his primary

care physician for additional treatment. (T. 14-15) I

conclude that the claimant’s hearsay answer at issue was not

directly responsive to his attorney’s question that appears

to have called for a “yes” or “no” answer, and I conclude

that the circumstances surrounding the chiropractor’s

release of the claimant on or about March 1, 2010, and Dr.

Eljifor’s subsequent referral of the claimant to Dr.

Courtney very shortly thereafter are adequately documented

in the medical record at Respondents’ Exhibit 1 pages 52,

55, and 64.  The respondents’ hearsay objection is therefore

sustained. 

On page 58 of the hearing transcript, the claimant’s

attorney also objected on hearsay grounds to Glenda Massey,

the support services manager of the City of Little Rock’s

fleet services department, testifying to what Mr. Bell, a

prior hearing witness for the City and the City’s fleet

services safety and training and acquisition coordinator,

said to Ms. Massey regarding the claimant.  I conclude that

the hearsay portion of Ms. Massey’s answer was not

responsive to the specific question asked by the City’s

attorney on page 57.  In addition, I conclude that Ms.

Massey’s testimony on page 59 regarding a conversation that 

Mr. Bell had with the claimant is not particularly

consistent with Mr. Bell’s testimony on page 49 that he



7CHARLES K. JACKSON-G102267

could not reach the claimant by telephone and therefore left

a message on the claimant’s telephone.  The claimant’s

hearsay objection is sustained, although Ms. Massey’s

testimony as to when the communications/attempted

communications were taking place (January of 2010 around the

time that the claimant completed a Form N on January 12,

2010) will be considered.

On page 61 of the hearing transcript, the claimant’s

attorney objected to Ms. Massey testifying to her

“impression” that the claimant was missing time from work in

early 2010 for cancer rather than for his neck.  I conclude

that on pages 62 and 63 of the hearing transcript Ms. Massey

adequately explained the factual basis for her impression,

and her testimony at issue will be considered.   

Issue 2: Nature And Extent Of The Claimant’s            
              Compensable Neck Injury

In the present case, Dr. Burson, the claimant’s

treating neurosurgeon, was the only physician to testify

regarding the nature and extent of the claimant’s neck

abnormalities.  Dr. Burson testified that the claimant had

cervical stenosis which is narrowing around the spinal cord.

(R. Exh. 2 p. 9) Dr. Burson identified a number of ways

stenosis can occur including: being born with the condition,

development of the condition over time due to degenerative

problems, development from an acute disk herniation, or

development from a combination of degenerative problems and
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a disk. (R. Exh. 2 p. 22) Dr. Burson testified that when the

claimant came to see him, the claimant was experiencing neck

pain attributed to the motor vehicle accident on

December 22, 2009, left shoulder pain, left arm pain and

some loss of strength. (R. Exh. 2 p. 6) Dr. Burson discussed

the claimant’s condition as a result of the motor vehicle

accident in the context of having “aggravated an issue.” (R.

Exh. 2 p. 20)

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  A possible

aggravation of a preexisting condition, being a new injury,

must also meet the requirements for a compensable injury. 

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).
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Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence and extent of an alleged aggravation

or new injury by objective findings of the new injury, and

the claimant cannot carry his burden of proof merely through

objective findings of a preexisting condition which became

more painful after an incident at work.  Liaromatis v.

Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective medical evidence is

necessary to establish the existence and extent of an injury

but is not essential to establish the causal connection

between the injury and a work related accident.  Wal-Mart v.

VanWagner, 33 Ark. 443, 990 S.W.2d 522 (1999). 

In the present case, the preponderance of the credible

evidence establishes that the claimant developed symptoms of

spinal cord compression in his cervical spine after the

accident, that the spinal cord compression is established by

objective medical findings, and that the spinal cord

compression is causally related to the motor vehicle

accident that occurred on December 22, 2009.
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In these regards, I first note that the Full Commission

has on several occasions identified nerve swelling, nerve

impingement, or stenosis as an objective medical finding

supporting the existence of a compensable injury.  See Keene

v. Arkansas Department of Health, Full Workers’ Compensation

Commission, Opinion filed July 30, 2008 (F502422)[discussing

spinal stenosis as an objective finding of injury]; Jones v.

Washington Regional Medical, Full Workers’ Compensation

Commission, Opinion filed on May 17, 2001 (E909360)[Nerve

impingement]; Jordan v. AAA Cooper Transportation, Full

Workers’ Compensation Commission, Opinion filed January 25,

2001 (E900034)[Nerve impingement]; Daves v. Rheem Mfg.

Company, Full Workers’ Compensation Commission, Opinion

filed February 9, 1999 (E702334) [Nerve impingement]; Spence

v. United Parcel Service, Full Workers’ Compensation

Commission, Opinion filed May 8, 1997 (E403403)[Nerve

impingement and nerve swelling].

In the present case, the claimant had medical findings

of spinal cord compression in his cervical spine objectively

identified both in an MRI performed on March 11, 2010, and

in Dr. Burson’s post-surgical deposition testimony

discussing that MRI and discussing the spinal decompression

surgery that Dr. Burson performed on July 28, 2010. (R. Exh.

1 p. 68 and 88, R. Exh. 2 p. 9-11)

In concluding that the claimant has also established a

causal connection between the spinal compression and the
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motor vehicle accident, I recognize that the report of the

MRI performed in March of 2010 characterizes the compression

as “chronic”. (R. Exh. 1 p. 68) Dr. Burson explained that

spinal compression can be acute or chronic, and there is no

way to tell from surgery how old the compression is. (R.

Exh. 2 p. 10, 12)

In considering whether objectively identified stenosis

was causally related to an incident at work, the Commission

has previously considered such questions as:  Was the

claimant seeking active medical treatment possibly related

to stenosis prior to the work injury?  Was the claimant

experiencing problems at the time of the work injury?  What

has the doctor opined, if anything?  See Keene v. Arkansas

Department of Health, Full Workers’ Compensation Commission,

Opinion filed July 30, 2008 (F502422).  

In the present case, the respondent presented into

evidence medical reports for the claimant dating back to

1985, and not a single report pre-dating the 2009 accident

makes any reference to the presence of neck pain, much less

any active treatment for neck pain, except for one reference

to left-sided neck pain following a motor vehicle accident

in 1994, and a single reference to left arm numbness and

tingling of unknown etiology in 2001. (R. Exh. 1 p. 19, 29)

By comparison, after the accident, the claimant presented to

the emergency room four days after the accident with neck

pain and low back pain, and significantly, a diagram



12CHARLES K. JACKSON-G102267

completed on December 28, 2009, indicates that the involved

areas include the neck, back, and the left shoulder. (R.

Exh. 1 p. 50) While the claimant’s low back symptoms

resolved, and are not currently at issue in this claim, Dr.

Burson’s deposition testimony indicates that neck pain, left

shoulder pain and left arm weakness were also the claimant’s

relevant symptoms when the claimant presented to Dr. Burson

after the MRI in March of 2010 revealed spinal cord

compression. (R. Exh. 2 p. 6) 

Dr. Burson testified that the history of the claimant

being asymptomatic before the 2009 accident, and

experiencing neck pain after the accident is the basis for

his opinion that the motor vehicle accident caused the

claimant’s neck pain. (R. Exh. 2 p. 23) The claimant

candidly testified that he had experienced pain and

discomfort in his neck, such as pulled muscles, before

December 22, 2009, but that he had never experienced

anything like what he felt after the accident. (T. 17) The

claimant’s testimony is consistent with his documented

symptoms and treatment after the accident, and is persuasive

evidence that Dr. Burson’s opinion on causation is not based

on a material mistake of fact.

After considering Dr. Burson’s opinion on causation,

the medical reports which contain no indication that the

claimant was receiving active medical treatment for his neck

before the accident in 2009, the claimant’s testimony that
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his neck symptoms at issue began within a couple of days

after the accident, the pain diagram also indicating left

shoulder symptoms by December 28, 2009, and the claimant’s

ongoing course of chiropractic treatment until nearly the

date of his MRI revealing cord compression on March 11,

2010, I find that the claimant has established by a

preponderance of the evidence that his observed and treated

spinal cord compression is related to the accident that

occurred on December 22, 2009.      

Issue 3: Reasonably Necessary Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Where an injured worker suffers from a preexisting

abnormality which is aggravated by an injury at work, the

injured worker need only establish that the compensable

injury is a factor, and not necessarily the major cause, in
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his need for medical treatment for the aggravated condition.

Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004).  In the present case, I find that the

course of chiropractic treatment, diagnostic treatment, and

surgical treatment documented in the hearing record was

reasonably necessary for the treatment of the neck symptoms

precipitated by the claimant’s compensable automobile

accident and injury.  While the preponderance of the

evidence establishes that the claimant had stenosis before

the automobile accident, as discussed above, the

preponderance of the evidence also establishes that the

stenosis was asymptomatic before the accident but became

symptomatic within a few days after the accident.  I find

under these circumstances that the automobile accident was a

factor in the claimant developing the symptoms that led to

his initial chiropractic care, his diagnostic testing, and

ultimately his surgery.  Further, there is no evidence in

the record indicating that either the chiropractic care, the

diagnostic testing, or the surgery at issue were either

inappropriate or excessive for the symptoms and medical

condition being treated.

I therefore find that all of the medical treatment at

issue documented in the hearing was reasonably necessary for

the claimant’s compensable neck injury.  
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Issue 4: Temporary Disability Compensation

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the claimant has

established by a preponderance of the evidence that he

remained within his post-surgical healing period and

disabled from working for the period from July 28, 2010,

through October 5, 2010, as he contends.  In this regard,

Dr. Burson first returned the claimant to work status after

surgery on October 5, 2010, establishing by a preponderance

of the evidence that the claimant was disabled from working

from July 28, 2010, until October 5, 2010. (R. Exh. 1 p.

110) In addition, Dr. Burson assigned an impairment rating

and indicated that he did not recommend any further

treatment on May 16, 2011, establishing by a preponderance

of the evidence that the claimant’s healing period ended on

May 16, 2011.  Consequently, the record establishes that the

claimant was both within his healing period and
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incapacitated from earning during the period at issue

through October 5, 2012.

With regard to the respondents’ argument that the

claimant’s estate is not entitled to receive an award of

temporary disability benefits while the claimant received

sick pay, and the claimant’s contention that this argument

was not timely raised in October of 2012, I note that the

Estate of Charles Jackson was not even made a party to this

action until October of 2012, and Ms. Hardy raised her sick

pay contention in her first and only correspondence to the

Commission after the Estate became a party.  I find under

these circumstances that the respondents timely raised the

issue in the present litigation between the City and the

Estate.  However, I am not persuaded by the respondents’

sick pay argument for the following reasons.

First, Arkansas Code Annotated Section 11-9-807(b)

provides that if the injured employee receives full wages

during disability, he or she shall not be entitled to

compensation.  In interpreting the meaning of the term

“wages”, the Arkansas Court of Appeals recently noted that

“wages” are recompense for services rendered, whereas

vacation pay is a sum received when no services are

rendered.  St. Edward Mercy Medical Center v. Howard, 2012

Ark. App. 673, ___ S.W.3d ___.  The Court also noted that

entitlement to both sick leave and vacation leave is based

on past service rather than on the injury as such.  Since
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sick pay, like vacation pay, is a sum received for a period

when no services are rendered, I find based on the Court’s

reasoning in Howard that sick pay, like vacation pay, is not

“wages” within the meaning of Arkansas Code Annotated

section 11-9-807(b).

Second, even if sick pay from the City of Little Rock

might somehow qualify as “wages” notwithstanding the Court’s

reasoning in Howard, the respondents have not established

through either stipulation or evidence of record that Mr.

Jackson received sick pay during the period at issue in this

claim. In fact, Mr. Jackson testified that he used sick

leave at times before surgery, and he agreed with the

respondent’s attorney that he was aware that he was out of

sick leave and vacation time when he learned that he was

going to need to undergo surgery. (T. 34-35, 43)

Issue 5: Permanent Impairment

The Arkansas Court of Appeals thoroughly discussed the

requirements necessary to establish an entitlement to

benefits for a permanent anatomical impairment in Excelsior

Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823 (2003).

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply



18CHARLES K. JACKSON-G102267

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 

Major cause means more than 50% of the cause.  Ark. Code

Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the



19CHARLES K. JACKSON-G102267

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

In the present case, Dr. Burson performed a two-level

diskectomy and fusion at the C4-5 and C5-6 levels of the

claimant’s spine on July 28, 2010. (R. Exh. 1 p. 88) Table

75 of the fourth edition of the AMA Guides, provides that a

two-level cervical fusion causes an eleven percent (11%)

impairment rated to the whole body.  Accord Vangilder v.

Anchor Packaging, Inc., 2011 Ark. App. 240, __ S.W.3rd __. 

In addition, since the preponderance of the evidence

establishes that the claimant’s degree of preexisting

stenosis was asymptomatic before the accident, but became

symptomatic as a result of the accident and ultimately

required the surgery for which this rating is assigned, I

find that the claimant has established by a preponderance of

the evidence that his compensable injury is the major cause

of the 11% impairment determined herein.  Accord Leach v.

Cooper Tire and Rubber Co., 2011 Ark. App. 571, ___ S.W.3d

___, citing Pollard v. Meridian Aggravates, 88 Ark. App. 1,

193 S.W.3d 738 (2004) .

Issue 6: Award After Death

Arkansas Code Annotated section 11-9-704(e) provides:

(e) AWARD AFTER DEATH. (1) No compensation for
disability of an injured employee shall be payable for
any period beyond his or her death.
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(2) However, an award of compensation for disability
may be made after the death of the injured employee for
the period of disability preceding death. 

In Zuercher v. Emerson Electric Co., 31 Ark. App. 124,

789 S.W.2d 467 (1990), the Court considered a Commission

award for a permanent impairment under circumstances,

similar to the present case, where a physician assigned an

impairment that was not accepted by the employer and the

worker died before an award was entered by the Commission. 

The relevant dates in Zuercher were as follows:

February 11, 1987: Date Of Injury.
May 12, 1987: Physician states worker released to
return to work as of May 10, 1987 with 5% rating to
hand below the elbow.
June of 1987: Employer prepays 5% rating.
November 16, 1987: Physician increases impairment to
58% to the right hand.
February 17, 1988: Injured employee dies of causes
unrelated to the compensable injury.
March 13, 1989: ALJ files an opinion awarding weekly
benefits from November 17, 1987 until February 17,
1988, but awards employer credit against liability for
the amounts paid in June 1987.
August 31, 1989: Full Commission affirms and adopts ALJ
findings.
May 23, 1990: Court of Appeals affirms Full Commission
findings. 

I note that the Commission’s determination in Zuerker -

that awarded benefits for permanent impairment begin to

accrue for purposes of Arkansas Code Annotated section 11-9-

704(e) at the end of the healing period - appears consistent

to this examiner with the reasoning of the Arkansas Supreme

Court when considering a similar issue involving the statute

of limitations in Phillips v. Bray, 234 Ark. 190, 351 S.W.2d

147 (1961).
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In Phillips, an ALJ awarded a 12½ percent permanent

impairment, and the respondents paid the impairment in lump

sum 30 days after the award.  When the claimant later filed

a claim for additional benefits, and an issue arose

involving tolling of the applicable statute of limitations,

the Full Commission found in part that the ALJ’s earlier

award of permanent impairment was a prospective award, as

the respondents now argue in the present case.  However, the

Arkansas Supreme Court reversed the Commission on this

point, finding instead that “there can be no doubt that the

$1,406.25 payment was to take care of payments already

accrued, and not for future accruals.”  Thus, the Arkansas

Supreme Court rejected the Commission’s indication in that

awards for permanent impairment are by their nature

prospective awards.  

In the present case, Dr. Burson assigned his impairment

rating on May 16, 2011, and on that basis I have found that

Mr. Jackson’s healing period ended on that date.  Based on

the findings of the Full Commission as affirmed by the Court

in Zuercher, consistent with the Supreme Court’s reasoning

in Phillips, I find in the present case that the period of

Mr. Jackson’s disability before his death for which his

estate is entitled to an award of benefits under Arkansas

Code Annotated section 11-9-522, as limited by Arkansas Code

Annotated section 11-9-704(e), extends from the day after

Dr. Burson assigned his 10% impairment rating on May 16,
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2011, and continuing until Mr. Jackson’s death on October 5,

2011.   

I also find that Arkansas Code Annotated section 11-9-

704(e) does not in any way affect the claimant’s entitlement

to medical expenses or temporary disability benefits awarded

herein, since the medical expenses and the period of

temporary disability awarded herein all accrued during Mr.

Jackson’s lifetime.

Finally, I note that Arkansas Code Annotated section

11-9-411 was enacted, at least in part, to protect the

rights of third party payers, and to provide a means for

those third party payers to recover their payments from the

workers’ compensation provider ultimately liable for the

payment of medical benefits.  Dooley v. Automated Conveyor

Sys., 84 Ark. App. 412, 143 S.W.3d 585 (2004).  In the

present case, the parties advised the ALJ immediately prior

to the start of the hearing that QualChoice paid for at

least a portion of Mr. Jackson’s medical expenses and that

Mr. Jackson did not pay the premiums on his medical

insurance himself. (T. 5, 6) Qualchoice was not joined as a

party to these proceedings, and no evidence was presented as

to precisely what, if anything, that QualChoice paid for. 

Under these circumstances, any issue involving the

respondents’ entitlement to a dollar-for-dollar offset for

medical expenses previously paid by QualChoice is hereby

reserved.  However, I note that the respondents are entitled
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to a dollar-for-dollar offset on any medical services

awarded herein that were previously paid by any entity

specified in Arkansas Code Annotated section 11-9-411(a).   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier relationship existed
on or about December 22, 2009, when claimant
sustained a compensable neck injury in a motor
vehicle accident.

3. The claimant earned an average weekly wage of
$549.86, which yields a temporary total disability
rate of $367.00 per week and a permanent partial
disability rate of $275.00 per week.

4. Respondents initially accepted this claim, but
have paid no benefits after December 26, 2009. 
Except for payment for initial medical
examination, respondents have controverted this
claim in its entirety.

5. The claimant died on October 5, 2011.

6. The claimant’s death was not causally related to
his work related injury at issue in this claim. 

7. The claimant established by a preponderance of the
evidence that he sustained a compensable
aggravation of preexisting stenosis at the C4-5
and C5-6 levels of his spine in the accident on
December 22, 2009.

8. The claimant has established by a preponderance of
the evidence that all of the medical treatment
documented in the hearing record that he received
for his neck after December 22, 2009, was 
reasonably necessary to treat that injury.

9. The claimant has established by a preponderance of
the evidence that he is entitled to temporary
total disability benefits from July 28, 2010,
through October 5, 2010.

10. The claimant has established by a preponderance of
the evidence that he sustained a compensable 
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eleven percent (11%) permanent anatomical
impairment rated to the body as a whole from his
compensable neck injury and surgery.  However,
pursuant to Arkansas Code Annotated section 11-9-
704(e), the respondents are only liable for
benefits for permanent anatomical impairment for
the period from May 17, 2011, until October 5,
2011.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein, subject to

any offset for payment of medical expenses to which the

respondent may be entitled under Arkansas Code Annotated

Section 11-9-411.  All sums of indemnity benefits awarded

herein are accrued and shall be paid in a lump sum without

discount.  This award shall earn interest at the legal rate

until paid, pursuant to Ark. Code Ann. § 11-9-809, and Couch

v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998); reversed on other

grounds 336 Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 
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The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


