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JON HARTMAN, Employee  CLAIMANT

EXTERIOR SOLUTIONS, INC., Employer  RESPONDENT
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OPINION FILED OCTOBER 7, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by M. JERED MEDLOCK, Attorney, Fort Smith, Arkansas.

Respondents represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 11, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on May 29, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

February 15, 2012.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

maximum rate.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s low back on February 15, 2012.

2.   Related medical.
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3.   Temporary total disability benefits from February 15, 2012 through a date yet

to be determined.

4.   Attorney fee.

At the time of the hearing claimant changed the beginning date of his request for

temporary total disability benefits to May 7, 2012.  

The claimant contends that on February 15, 2012 he sustained a compensable

injury to his lower back that has required medical services and resulted in temporary total

disability from May 7, 2012 through a date yet to be determined.  He seeks the statutory

attorney fee on all benefits awarded.

The respondents contend that claimant did not suffer a compensable injury.

At the time of the hearing respondent was given 21 days to submit insurance

records from AFLAC and Chesapeake.  Those records were to be admitted as Respondent

Exhibit #1.  By letter dated October 2, 2013, Attorney Cuffman indicated that the request

to submit the records was being withdrawn.  Therefore, there is no Respondent Exhibit 1,

just Respondent Exhibit 2.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 29, 2013, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to meet his burden of proving by a preponderance of the 
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evidence that he suffered a compensable injury to his back while working for respondent

on February 15, 2012.  

FACTUAL BACKGROUND

The claimant is a 34-year-old-man who is employed by the respondent as its

general manager.  The respondent performs various construction work including roofing,

siding, windows, and guttering.  Some of the work performed by respondent is the result

of insurance claims due to hail damage and wind damage.  The respondent is owned by

the claimant’s mother, Laura Davis.  Davis handled the financial/accounting side of the

business while claimant was responsible for hiring and training all employees in sales,

performing inspections for repair estimates, and working with adjusters if there was an

insurance claim.  The respondent had both an office and a warehouse in Springdale.

Construction materials such as shingles were kept at the warehouse.  Although claimant

primarily worked out of the office, he did go to the warehouse at least once a week.  The

warehouse manager was claimant’s stepfather, Robert Davis.  

Claimant testified that on February 15, 2012, he was working at the office and at

some point was asked by Robert Davis to come to the warehouse and help move bundles

of shingles.  Claimant testified that there were 30 to 40 bundles of shingles that needed to

be moved and that each bundle weighed 62 to 82 pounds.  Claimant testified that he was

moving two bundles at a time and after moving half to three-quarters of the bundles he “got

twisted up carrying the weight and I fell to the ground.”  Claimant testified that it felt like

something had tore in his back and he immediately stopped working.  He also testified that

he called Robert Davis who came and picked him up and took him back to the hotel where

claimant was staying.

Claimant testified that although Robert Davis offered to take him for medical 
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treatment he refused because his insurance had a $10,000 deductible for emergency room

visits and he did not want to pay the charges.

Claimant testified that over the next few months he attempted to perform his job but

was incapable of doing so due to increased low back pain.  Claimant testified that

approximately the first week of March he called his mother and informed her that he was

going to be in Joplin, Missouri, at their office there and asked her to try to get him an

appointment with a local doctor.  An appointment was made for claimant to be evaluated

in the office of Dr. Barnes thereafter.

The first medical record is dated April 19, 2012.  That medical record was generated

by Kortni Snook, a nurse practitioner for Dr. Barnes.  Snook indicated that claimant

presented with lumbar back pain which had existed for approximately six weeks.  Snook

diagnosed claimant’s condition as lumbar region pain and hip bursitis.  Snook gave

claimant an injection and ordered a lumbar MRI scan.

Claimant returned to Dr. Barnes’ office on May 14, 2012 at which time he was

evaluated by Dr. Barnes.  By this time claimant had undergone the MRI scan which

revealed a herniated disc and as a result Dr. Barnes referred claimant to Dr. Ipsen for an

evaluation.  Claimant was evaluated by Dr. Ipsen on May 18, 2012 and diagnosed with a

herniated disc at the L4-5 and L5-1 levels.  Because claimant had failed conservative

treatment, Dr. Ipsen recommended that claimant undergo a surgical procedure.

Dr. Ipsen performed a lumbar fusion on claimant on May 29, 2012.  Medical records

indicate that subsequent to that date the claimant underwent some physical therapy and

he continued to receive follow-up care from Dr. Barnes.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back as a result of the fall on February 15, 2012.  He seeks payment of related

medical treatment; temporary total disability benefits beginning May 7, 2012; and a 
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controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his low back when he

twisted and fell at work while moving shingles on February 15, 2012.  Claimant’s claim is

for a specific injury identifiable by time and place of occurrence.  The Commission has

stated in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February

2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be shown in order

to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

As previously noted, claimant testified that the injury occurred when he twisted and

fell while moving shingles at the respondent’s warehouse on February 15, 2012.  It was

claimant’s testimony that he immediately stopped work and contacted Robert Davis and

reported this injury.  Davis came to the warehouse and picked claimant up and took him

back to his hotel.  Claimant’s testimony regarding this reporting is corroborated by the

testimony of Robert Davis.  However, it should be noted that Robert Davis is the claimant’s

stepfather.
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Claimant did not seek any medical treatment for this injury until he was evaluated

by Kortni Snook, Dr. Barnes’ nurse practitioner on April 19, 2012, more than two months

after it occurred.  Claimant testified at his deposition and at the hearing that he informed

Snook that he had injured his back at work.  (See Page 28 of hearing transcript.)  Despite

claimant’s testimony, Snook did not indicate in her report that claimant had been injured

at work.  Instead, Snook’s report contains the following history:

This is a chronic, but intermittent problem with an acute
exacerbation.  He states that the current episode of pain
started 3 weeks ago.  He does not recall any precipitating
event or injury.  This occurred at home.  Aggravating
factors contributing to the back pain may be a prior
motor-vehicle accident (with back injury).  (Emphasis
added.)

Thus, the initial medical report does not indicate that claimant gave a history of

having been injured following a fall at work, but instead indicates that claimant did not recall

any precipitating event or injury and also indicating that his back pain began at home.  

Claimant’s next visit with Dr. Barnes occurred on May 14, 2012.  On that date,

claimant was evaluated by Dr. Barnes himself.  Dr. Barnes’ medical report of that date

indicates the following history:

He states that the current episode of pain started one
week ago.  The event which precipitated this pain was
a fall at home in his shop.  This occurred at home.

Dr. Barnes testified in this case by deposition.  With regard to the May 14, 2012 visit,

Dr. Barnes indicated that he would have simply brought forward the history contained in

Snook’s prior report of April 19, 2012.  However, a review of both of those notes indicates

that there is some difference between the two histories.  For instance, Snook’s history does

not mention a fall in a shop at home.  In fact, the initial report indicates that there was not
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a precipitating event or injury.  However, a fall at home in a shop would be a precipitating

event.  In addition, Snook’s history indicates that claimant’s problems began three weeks

ago while Barnes indicates that the current episode began one week ago.

One week earlier than May 14 was May 7, 2012.  Dr. Barnes completed disability

forms on claimant’s behalf for AFLAC and Chesapeake.  On those forms, Dr. Barnes

indicated that claimant’s symptoms began on May 7, 2012.  Dr. Barnes was asked about

the May 7, 2012 date at his deposition.  Dr. Barnes testified as follows:

I don’t recall anything about why we - why I put that in
there rather than him saying, you know, I had an 
accident, fall or those types of things, but it says
May 7th, ‘12.  I was pretty specific by saying May 7th, 
‘12, but I don’t recall.  It would have had to said,
you know, that date I imagine for me to have put that
in there.  

I believe that the explanation for the May 7, 2012 date is explained by a review of

emergency room records contained in the claimant’s documentary evidence.  These

emergency room records begin on Page 189.  It should be noted that the heading of these

records indicate that they came from Mercy Hospital in Carthage, Missouri.  While the

records may have been obtained from that particular Mercy location, the after discharge

summary located on Page 208 indicates that the emergency room visit actually occurred

at Mercy’s location in Fort Smith.  At the emergency room of Mercy in Fort Smith claimant

was evaluated by Dr. Stephen Nelson for complaints of low back pain.  The fact that this

treatment occurred in Fort Smith is also evidenced by the fact that Dr. Nelson referred

claimant for follow-up treatment with Dr. Queeney, a Fort Smith neurosurgeon.

Significantly, the May 7, 2012 emergency room report contains the following history:

This is a new problem.  The current episode started
1 to 2 hours ago.  The problem occurs constantly.
The problem has been gradually worsening.  The 
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pain is associated with falling.

***
Onset this morning.  Reports tripping and falling into
doorway this morning.  Stated “When I fell I fell into
doorway and my back twisted.”

The emergency room record does not indicate that this fall on May 7, 2012 occurred

at work.  Furthermore, the emergency room record indicates that claimant arrived at the

emergency room at 7:15 a.m. and he was admitted at 7:24 a.m.

Apparently, it is the incident which took place on May 7, 2012 which Dr. Barnes

would have been referring to in his subsequent report dated May 14, 2012 wherein he

noted that claimant’s current episode of pain had occurred one week ago (May 7) and

indicating that he had fallen at home.  In other words, it does not appear that this was

simply a continuation of the history previously given to Snook, but instead was a new

history as evidenced by the emergency room records from May 7, 2012.   This is also

significant when one notes that Dr. Barnes testified that claimant was having more

symptoms at the time of the May 14 visit than he had at time of visit with Snook on April

19.

The - he was having much significant - more problems
than when Kortni had seen him with, more than 
likely, a herniated disc and sent him to Dr. Ipsen for
consultation....

Following the visit with Dr. Barnes on May 14, claimant came under the care of Dr.

Ipsen who performed surgery on May 29, 2012.  The next day claimant was seen by

Jennifer Anger, a physical therapist.  Anger’s report does not indicate that claimant had

suffered an injury at work, but instead contains the following history:

He reports that he was trying to save a child from being
hit by a car six weeks ago and he was hit by a car going
approximately 15-mph; this was the beginning of his
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back and left lower extremity symptoms.

At the hearing claimant indicated that he was simply making a poor attempt at

humor when he gave this history to Anger and that he made subsequent poor attempts at

humor regarding symptoms and the cause of his injury.  However, a review of Anger’s

report does not in any way reflect that this history was taken by her as anything other than

an accurate history.

The significance of this history, as well as subsequent histories given by claimant

which he admits were poor attempts at humor, is not the belief that claimant’s injury

occurred in that manner, but rather the fact that at those points in time claimant had the

opportunity to indicate that he had been injured at work but did not do so.

As previously noted, Dr. Barnes completed a disability claim form for the claimant

to obtain benefits from AFLAC.  Dr. Barnes completed the physician’s portion of that form

and in response to the question, “If due to an accident, please give the date, details, and

location of the accident:”, Dr. Barnes answered “patient trip and fall at home.”  

Finally, I note that some of the medical records from Dr. Ipsen are contained in the

documentary evidence; particularly, medical records pertaining to claimant’s surgery.

However, a review of Dr. Ipsen’s medical reports does not reveal any history of claimant

having reported a work-related injury.  

The first medical record indicating any potential injury at work is a physical therapy

patient information sheet with a stamp date of August 15, 2012, more than six months after

February 15.  That sheet does indicate that the condition being treated for was the result

of an accident at work.  However, it indicates that the accident occurred on May 7, 2012,

the date claimant sought medical treatment in the emergency room in Fort Smith and as

previously noted those records do not indicate that claimant gave a history of having been

injured at work before he sought treatment in the emergency room at 7:15 a.m.  Finally,
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I also note that claimant did return to Dr. Barnes on March 26, 2013, at which time he

indicated to Dr. Barnes that prior medical records were incorrect and that the fall had

actually occurred at his work and not at home.  As a result, Dr. Barnes on that date made

an addendum to Snook’s April 19, 2012 report.  However, this was not done until more

than one year after the alleged injury.

In summary, claimant has the burden of proving by a preponderance of the credible

evidence of record that he suffered a compensable injury to his low back on February 15,

2012.  In support of his contention, claimant has offered his testimony as well as the

testimony of his stepfather that an injury was reported.  However, the first medical record

following this alleged incident is dated April 19, 2012, and indicates that claimant did not

relate a precipitating event or injury and he indicated that his problems had begun at home.

Subsequently, claimant sought treatment at the emergency room in Fort Smith on May 7,

2012 at 7:15 a.m. indicating that he had tripped and fallen in his doorway that morning and

twisted his back.  There is no indication that this incident occurred at work.  Subsequent

medical reports indicate that claimant’s problems began on May 7, 2012, not February 15,

2012.  Dr. Ipsen’s medical reports do not mention a work-related injury.  Disability forms

completed by Dr. Barnes indicate that claimant’s problems were the result of a trip and fall

at home.  The May 30 report of Anger indicates that claimant gave a history of having

injured his back after being struck by a car.  The first medical record indicating a work-

related injury is the patient information sheet completed for physical therapy on August 15,

2012, but it does not reflect a history of an injury at work on February 15 but instead

reflects a history of injury on May 7, 2012.  Finally, the addendum added by Dr. Barnes to

Snook’s report of April 19, 2012 was not added until more than one year after the alleged

injury.

Based upon the foregoing evidence, I simply find that claimant has failed to meet

his burden of proving by a preponderance of the credible evidence of record that he
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suffered a compensable injury to his low back while working for respondent on February

15, 2012.  

ORDER

Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his low back while employed by the

respondent.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $543.50.

IT IS SO ORDERED.

                                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


