
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G202773

JASON GRIFFIETH, Employee  CLAIMANT

TYSON FOODS, INC., Self-Insured Employer  RESPONDENT

OPINION FILED MAY 20, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by ROXANNE BLAKE, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On April 29, 2013, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on December 20, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on January 21,

2012.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $285.00 for total disability benefits and $214.00 for permanent partial

disability benefits.

4.   Respondent has controverted this claim in its entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back on January 21, 2012.

2.   Medical.
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3.   Temporary total disability benefits from January 21, 2012 through a date yet to

be determined.

4.   Attorney fee.

5.   Notice.

Claimant has reserved the issue of retraining.

The claimant contends that while performing employment services on January 21,

2012, he sustained a compensable injury.  He contends he is entitled to the payment of

related medical, temporary total disability benefits, and a controverted attorney fee. 

The respondent denies claimant sustained a compensable injury on January 21,

2012.  Respondent contends that claimant had a longstanding, chronic low back condition

prior to that date.  There is no objective evidence to support a compensable injury

occurring on that date.  The objective evidence of a herniated disc/protrusion preexisted

the alleged injury.  Further, respondent raises claimant’s failure to give notice of a work

related injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 20, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his low back while working for respondent on January 21,

2012.   
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FACTUAL BACKGROUND

The claimant originally began working for Cobb-Vantress at its Natural Dam

hatchery in September 2009.  At some point that hatchery became a Tyson plant and

claimant transferred to the Cobb-Vantress facility in Fayetteville for approximately a month

before he returned to work for respondent at the Natural Dam hatchery which was

approximately one mile from his home.  Claimant became an employee of the respondent

in March 2011.  

Claimant worked at the hatchery on a transfer crew.  Claimant’s job required him

and another employee to transfer eggs from incubators to hatchers and run the eggs

through an Embrex machine.  Claimant testified that over the course of a shift he would

transfer several thousand eggs.  

Claimant testified that on January 21, 2012 he was in the process of dumping a few

bad eggs out of an egg flat by tapping on the flat when he had excruciating pain in his low

back.  Claimant testified: “I was almost completely paralyzed from my naval down.  I could

not move my right leg at all.  My right leg, I could extend it, but I couldn’t pick it back up and

bend it.”  

An ambulance was called and claimant was taken to the emergency room at Mercy

Hospital in Fort Smith.  On February 2, 2012, claimant underwent surgery by Dr. Capocelli

in the form of a decompression and lumbar fusion at the L5-S1 level to repair a herniated

disc.  

Claimant has filed this claim contending that he suffered a compensable injury to

his back on January 21, 2012.  He seeks payment of medical benefits, temporary total

disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his low back while
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emptying a few bad eggs out of an egg flat on January 21, 2012.  While in the process of

performing this task claimant had excruciating back pain and was subsequently taken to

the hospital and underwent surgery on February 2, 2012.  Claimant’s claim is for a specific

injury identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his low back on

January 21, 2012.   Specifically, I find that claimant has failed to prove by a preponderance

of the evidence that he suffered an injury which arose out of and in the course of his

employment with the respondent.

There is no question that the claimant developed pain in his low back on January

21, 2012, while he was in the process of tapping an egg tray to remove a few bad eggs.

This resulted in claimant being taken by ambulance to the hospital and surgery by Dr.

Capocelli on February 2.  The question is whether the claimant suffered an injury which

arose out of and in the course of his employment with the respondent.  In other words, was
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claimant’s low back condition causally related to his employment activities with the

respondent.  I find that claimant has failed to meet that burden of proof.

The claimant acknowledges that he was evaluated and treated by Dr. Engelhoven,

a chiropractic physician, in 2011 for complaints of low back pain.  A review of the medical

records indicates that this treatment with Dr. Engelhoven began on June 24, 2011, and

continued through August 31, 2011.  Claimant was apparently treated by Dr. Engelhoven

on 19 occasions and was taken off work by him for a period of time.  Claimant testified that

after his release by Dr. Engelhoven he did not seek treatment from any other physician for

complaints of low back pain until after January 21, 2012.  Claimant also testified at the

hearing that up until January 21, 2012 he did not have any back problems.

Q. From the time that Dr. Engelhoven released you 
up until the day of your injury at work, did you have any
back problems?

A. No, I wasn’t having any issues with my back.

In reality, the claimant had in fact had problems with his low back which had resulted

in medical treatment and recommendations for additional treatment on January 11, 2012,

just ten days before January 21.  According to claimant’s testimony and the medical

records, claimant suffers from a congenital kidney condition.  Following his treatment by

Dr. Engelhoven, claimant continued to seek medical treatment for complaints of pain in his

low back which radiated into his left flank.  Based upon a belief that some of claimant’s

back complaints might be related to his underlying kidney condition, claimant was referred

to Dr. Wahman at the Urology Group of Western Arkansas.  Dr. Wahman ordered a renal

scan which did show a marked decrease in the size of the claimant’s left kidney with

reduced flow and function.  However, Dr. Wahman went on to indicate that claimant’s

kidney condition was not the cause of his low back pain.
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I told the patient and his wife that I do not believe
his left kidney is the cause of his back pain.

Dr. Wahman suggested that claimant seek medical treatment from an orthopaedist

or pain clinic for his continued left back pain.   As a result of this suggestion claimant was

evaluated by Dr. Cheyne on January 11, 2012.  Dr. Cheyne’s medical report of that date

indicates that claimant presented with a chronic complaint of low back pain which radiated

into his left hip and left leg.  He also noted that claimant had numbness in the sole of his

foot.  Dr. Cheyne noted that these complaints had been ongoing for six or seven months

and that a previously performed MRI scan revealed disc herniations at the L5-S1 level and

the L4-5 level.  Dr. Cheyne diagnosed claimant’s condition as chronic sciatica with the

underlying disc protrusions.  He recommended treatment to include medication, hot

showers twice a day, light activity, and he also scheduled the claimant for a lumbar

epidural steroid injection.

Given this evidence, it is clear that claimant’s testimony that he had not seen any

doctor for low back pain since Dr. Engelhoven and that he was not having any issues with

his back prior to January 21, 2012 was incorrect.  Claimant has attempted to explain this

discrepancy by contending that it was his belief that all of those complaints were not

related to his back but rather to his underlying kidney condition.  However, this explanation

is contradicted by the previously discussed statement of Dr. Wahman indicating that he

informed the claimant and his wife that his left kidney was not the cause of his low back

pain.

I also believe it is significant to note that following claimant’s admission at the

hospital he was evaluated by Dr. Capocelli who eventually performed surgery.  Dr.

Capocelli’s notes describe claimant’s low back complaints as a chronic problem which had

existed for some eight to nine months.  Dr. Capocelli stated that claimant’s pain “is

associated with no known injury.”
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Also significant is a discharge summary which contains the following notation:

The patient has had a history of a roll over accident
Ten years ago had begun to experience low back
discomfort approximately Six years ago.  This was
subsequently associated with a radicular pain in the
leg.

At the hearing claimant denied having given a history of a roll over accident to his

treating physicians.  Finally, I note that on February 3, 2012 Dr. Capocelli completed a form

for claimant with regard to disability benefits.  That form contains the following question:

“Is the patient’s condition due to injury or sickness involving the patient’s employment?”

In response, Dr. Capocelli checked “No.”  

In summary, there is no question that claimant had significant pain in his low back

on January 21, 2012, which resulted in him being taken by ambulance to the hospital and

subsequently undergoing surgery by Dr. Capocelli on February 2, 2012.  However, claimant

has the burden of proving by a preponderance of the evidence that this resulted from a

compensable injury arising out of and in the course of his employment with the respondent.

While claimant’s pain may have started while he was at work, I find insufficient evidence

indicating that this condition was caused or aggravated by the employment activities

claimant was performing on January 21, 2012.  By claimant’s own admission he had only

been working approximately fifteen minutes before this incident occurred and he was

dumping his first tray which contained a few bad eggs.  On the other hand, despite

claimant’s testimony that he did not have any back problems following treatment from Dr.

Engelhoven in 2011 until January 21, 2012, the medical records indicate that claimant had

in fact had complaints of low back pain.  It was determined that these complaints were not

related to an underlying kidney condition and claimant had been evaluated by Dr. Cheyne

for low back complaints on January 11, 2012, only ten days earlier.  Dr. Cheyne had

acknowledged in his medical report that claimant suffered from herniated discs at the L5-

S1 and L4-5 levels.  He recommended treatment in the form of medication, hot showers
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twice a day, and light activity.  Dr. Cheyne also scheduled a lumbar epidural steroid

injection for the claimant’s low back complaints.  Given all of this evidence, I find that

claimant has failed to prove by a preponderance of the evidence that he suffered a

compensable injury to his low back on January 21, 2012.  Claimant has failed to prove that

his complaints on that date are causally related to his work activities with the respondent.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back while working for respondent on January 21, 2012.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $504.20.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


