
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F900762

JULIE GLASS, Employee  CLAIMANT

E-Z MART STORES, INC., Employer  RESPONDENT #1

AMERICAN ZURICH INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED JANUARY 23, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by AARON MARTIN, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by MICHAEL STILES, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not appearing at hearing.

STATEMENT OF THE CASE

On December 12, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 12, 2012,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury on January 23, 2009.

4.   The claimant was earning an average weekly wage of $280.00 which would
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entitle her to compensation at the weekly rates of $187.00 for total disability and $154.00

for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent total disability benefits.

2.   Whether the 26 week limitation of A.C.A. §11-9-113(b)(1) is constitutional.

3.   Credit for overpayment of temporary total disability after 26 weeks.

4.   Attorney fee.

The claimant contends she suffered a physical and mental injury as the result of

being the victim of a rape at work on January 23, 2009.  As a result of this violent criminal

attack, claimant has suffered and continues to suffer from severe post-traumatic stress

disorder.  The severity of claimant’s post-traumatic stress disorder and other injuries have

resulted in claimant’s inability to earn any meaningful wages in the same or other

employment.  Therefore, claimant is entitled to permanent and total disability benefits.  If

it is found that claimant’s entitlement to permanent and total disability benefits is precluded

by §11-9-113(b)(1), or other statute, the claimant contends that such a statute limiting the

benefits of those who suffer from a mental injury and disability is unconstitutional. 

Respondent #1 contends that all benefits to which the claimant is entitled have been

paid and have not been controverted and that the claimant is not entitled to any additional

indemnity benefits.  Respondent #1 contends that it offered claimant job placement

assistance which she refused; therefore, claimant is barred from receiving additional

disability benefits pursuant to A.C.A. §11-9-505(b)(3).  The claimant is not totally and

permanently disabled, and is limited to the 26 weeks of indemnity benefits as set forth in

A.C.A. §11-9-113.  Respondent #1 has overpaid temporary total disability benefits and are

entitled to a set off for the overpayment of temporary disability benefits against any

benefits to which claimant may be entitled in the future.

Respondent #2 contends that if the claimant is found to be permanently and totally



3Glass (F900762)

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 12, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is permanently totally disabled.

3.   Pursuant to A.C.A. §11-9-113(b)(1) claimant is limited to 26 weeks of disability

benefits.

4.   Pursuant to the ruling in Pat Salmon & Sons, Inc. v. Pate, 2009 Ark. App. 272,

307 S.W. 3d 46, A.C.A. §11-9-113(b)(1) is not unconstitutional.

5.   Respondent is entitled to a credit for all disability benefits paid in excess of 26

weeks.

FACTUAL BACKGROUND

The claimant is a 53-year-old woman with an eleventh grade education.  She had

worked for the respondent as a cashier/clerk for five days before her injury on January 23,

2009.  On that date the claimant was physically assaulted and raped while at work.

Following this tragic incident the claimant was taken to the emergency room at Washington

Regional Medical Center where she was evaluated for sexual assault.
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Since this injury claimant has been diagnosed with depression, anxiety, and post-

traumatic stress disorder.  She has received treatment in the form of counseling from

Carrie Rye, PhD, and medication from Dr. Bonner.  Claimant has not returned to work for

respondent or any other employers since January 23, 2009.  

Claimant has filed this claim contending that she is permanently totally disabled as

a result of her compensable injury.  

ADJUDICATION

Claimant contends that she is permanently totally disabled as a result of the

compensable injury on January 23, 2009.  “Permanent total disability” is the inability,

because of a compensable injury, to earn any meaningful wages in the same or other

employment.  A.C.A. §11-9-519(e)(1).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has met her

burden of proving by a preponderance of the evidence that she is permanently totally

disabled.

While claimant has not been assigned a permanent physical impairment rating, a

rating is not a prerequisite to consideration of a claim for permanent total disability

benefits.  Rutherford v. Mid-Delta Community Services, Inc., 102 Ark. App. 317, 285 S.W.

3d 248 (2008).  

In determining whether claimant is permanently totally disabled there are various

factors which may be considered.  These factors include the claimant’s age, education,

work experience, and other factors reasonably expected to affect her future earning

capacity.  A.C.A. §11-9-522(b)(1).  Here, the claimant is 53 years old and has an eleventh

grade education.  However, the most important factor in this case in contained in the

medical documentation.  As previously noted, claimant is receiving medication from Dr.

Bonner for treatment of her depression, anxiety, and post-traumatic stress disorder.  In
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addition, claimant is receiving counseling from Dr. Rye.  Dr. Bonner took the claimant off

work and the medical records do not reflect that he ever indicated that claimant could

return to work.  More importantly, Dr. Rye addressed claimant’s ability to return to work in

a letter report dated November 16, 2012.  In that report she stated:

Conclusion: Based upon therapy and clinical interactions
with Julie it is clear that the potential to return to work
creates anxiety for her that is beyond the scope of her
personal management.  As demonstrated throughout 
the therapeutic process she has made significant progress
in her capacity to cope with day to day living, however,
this often is difficult and requires medication as needed
to assist with the anxiety.  Her capacity to cope with
stress and face “triggers” remains low, she functions
better when her life is very low stress and she remains
in a controlled predictable environment.  At this point
the idea of returning to work is beyond what Julie can
manage, she continues to utilize medication to assist
with depression, sleep and anxiety.

The trauma she experienced and all the factors involved
with this event have changed her mental health status
possibly on a permanent basis.  It is possible that the
affects of this trauma will not be reduced consistently
to a point that she is able to return to work in the future,
for now it seems working would only increase her mental
health issues and impede any progress that could occur
from this point forward.  (Emphasis added.)

Based upon the foregoing evidence, particularly the opinion of Dr. Rye, I find that

claimant has met her burden of proving by a preponderance of the evidence that she is

permanently totally disabled as a result of her compensable injury.

Respondent #1 contends that claimant is barred from additional disability benefits

pursuant to A.C.A. §11-9-505(b)(3).  That statute states that an employee who waives

rehabilitation or refuses to participate in or cooperate with an offered program of

rehabilitation or job placement assistance will not be entitled to permanent partial disability

benefits in excess of the impairment rating.  Here, respondent #1 contends that it offered

claimant a program of job placement assistance on November 26, 2012, when it offered

a program which would allow claimant to work from her home.  However, in my opinion,
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this offer is moot given the previously discussed opinion of Dr. Rye indicating that

returning to work is beyond what claimant can manage at this point and would in effect

increase her mental health issues and impede any progress she has made.  This is

particularly true given claimant’s testimony that she previously worked as a telemarketer

and would frequently be cursed at by individuals to whom she was talking on the phone.

Certainly, this would not be beneficial to claimant’s mental condition.

Accordingly, based upon the foregoing, I find that claimant did not refuse job

placement assistance without reasonable cause.  Dr. Rye has stated that claimant is not

capable of returning to work at this point in time and in fact a return to work would be

detrimental.  

Even though I have found that claimant is permanently totally disabled as a result

of her compensable injury, I also must find pursuant to A.C.A. §11-9-113(b)(1) that

claimant is limited to 26 weeks of disability benefits.  That subsection states:

Notwithstanding any other provision of this chapter,
where a claim is by reason of mental injury or illness,
the employee shall be limited to twenty-six (26) weeks
of disability benefits.

Claimant contends that the 26-week disability limitation of A.C.A. §11-9-113(b)(1)

is unconstitutional under both the Arkansas and United States Constitutions.  The issue

of the constitutionality of this statute was addressed by the court in Pat Salmon & Sons,

Inc. v. Pate, 2009 Ark. App. 272, 307 S.W. 3d 46, review denied           Ark.           ,        

S.W.  3d            (September 24, 2009).  There, the court stated:

On cross-appeal, appellee/cross-appellant argues that
the limitation in Ark. Code Ann. §11-9-113(b)(1) (Repl.
2002), allowing an employee only twenty-six weeks of
disability for a claim based on a mental injury or illness,
is unconstitutional because there is no rational basis
for treating mental injuries differently than physical
injuries in this regard.  This argument is premised on
article 2, section 3 of the Arkansas Constitution, which
guarantees equality before the law.  The standard for
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determining constitutionality in such cases is whether
the General Assembly acted in an arbitrary manner to
separate one class of persons from another, and the
rational-basis test is applied to determine whether such
a separation is arbitrary [citation omitted].  We think
that there is a rational and legitimate public purpose 
for distinguishing between mental and physical injuries
in this manner because mental injuries often cannot be
confirmed by objective findings, and there is thus a
greater potential for fraudulent claims being advanced,
causing needless expense for taxpayers and employers
alike.  We also think that the General Assembly could
reasonably decide that permitting more extensive benefits
for mental injuries would act as a disincentive for workers
suffering from legitimate mental injuries to devote them-
selves fully to psychological or psychiatric treatment and
recovery.  We hold that the limitation imposed by the
statute does not violate Arkansas Constitution article 2,
§ 3. 

This same reasoning would apply to claimant’s contention with regard to violation

of the United States Constitution.  

Accordingly, the Arkansas Court of Appeals has held that there is a rationale basis

for treating mental injuries or illnesses differently than physical injuries.  The decision in

Salmon & Sons v. Pate is binding on the Commission and therefore I find that claimant has

failed to prove by a preponderance of the evidence that the 26-week limitation on disability

benefits codified at A.C.A. §11-9-113(b)(1) is unconstitutional under either the Arkansas

or United States Constitutions.

The final issue for consideration involves respondent #1's contention that it is

entitled to a credit for all disability benefits paid in excess of 26 weeks.  Respondent #1

submitted into evidence documentation indicating that it paid claimant disability benefits

at the rate of $374.00 every two weeks beginning January 24, 2009 and continuing

through June 10, 2011.  This is in excess of 26 weeks and therefore respondent #1 is

entitled to a credit for these benefits.
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ORDER

Claimant has met her burden of proving by a preponderance of the evidence that

she is permanently totally disabled as a result of her compensable injury.  Pursuant to

A.C.A. §11-9-113(b)(1) claimant is limited to payment of 26 weeks of total disability

benefits.  Respondent #1 has previously paid benefits in excess of 26 weeks and is

entitled to a credit for this overpayment.  Claimant has failed to prove by a preponderance

of the evidence that A.C.A. §11-9-113(b)(1) is unconstitutional.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $406.05.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


