
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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JUAN RIVERA GARCIA, Employee  CLAIMANT

CROSSLAND CONSTRUCTION, Employer  RESPONDENT #1

ZURICH AMERICAN INSURANCE COMPANY, Carrier RESPONDENT #1

CNA INSURANCE COMPANY, Carrier                                               RESPONDENT #2

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #3

OPINION FILED APRIL 24, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by DAVID JONES, Attorney, Little Rock, Arkansas.

Respondent #2 represented by FRANK NEWELL, Attorney, Little Rock, Arkansas.

Respondent #3 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not participating in hearing.

STATEMENT OF THE CASE

On March 27, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 14, 2013, and a pre-

hearing order was filed on January 15, 2013.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.  The claimant sustained a compensable injury to his left hand and elbow on

September 1, 2005 while respondent #1 was the workers’ compensation carrier (F613223).
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3.   Claimant suffered a compensable injury in the form of bilateral carpal tunnel

syndrome on or about February 22, 2005 while respondent #1 was the workers’

compensation carrier (F510118).

4.   Claimant sustained a compensable injury to his neck and left shoulder on

January 15, 2008 while respondent #2 was the workers’ compensation carrier (F801356).

5.   Claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $372.00 for total disability benefits and $279.00 for permanent partial

disability benefits.

6.   Claimant’s healing period ended on March 28, 2011.

7.   Claimant was assigned impairment ratings of 5% to the body as a whole for his

left shoulder and 9% to the body as a whole for his neck.

8.   The prior opinions are final and res judicata.

9.   Evelyn Brooks, claimant’s former attorney, has asserted an attorney’s lien.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Permanent total disability; alternatively, wage loss.

2.   Statute of limitations as to claimant’s claim against respondent #1.

3.   Attorney fee.

The claimant contends that as a result of his compensable injuries he is unable to

go back to working making any form of wages and therefore is permanently and totally

disabled.  Alternatively, claimant is unable to go back to work making the same or similar

wages and is entitled to wage loss disability.  Claimant contends his attorney is entitled to

an attorney fee on all benefits awarded.

Respondent #1's contentions are set forth in its pre-hearing questionnaire attached

to the Commission’s pre-hearing order as Exhibit #1.

Respondent #2 contends that the statute of limitations does not bar claimant’s

claims against Zurich American Insurance in claim numbers F510118 and F613223.  If
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claimant has any degree of wage loss disability, it results from a combination of his upper

extremity conditions and his neck and left shoulder conditions and liability for any degree

of wage loss disability found to exist should be apportioned between the carriers.

Respondent #3 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at a pre-hearing conference conducted

on January 14, 2013, and contained in a pre-hearing order filed January 15, 2013, are

hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled.  Claimant has proven by a preponderance of the evidence

that he is entitled to permanent partial disability benefits for wage loss in an amount equal

to 60% to the body as a whole.  

3.   Respondent #2 is liable for payment of permanent partial disability benefits

attributable to claimant’s loss in wage earning capacity.

4.   The claimant against respondent #1 is barred by the statute of limitations.

5.   Respondent #2 has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 60% to the body as a whole.
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FACTUAL BACKGROUND

The claimant is a 55-year-old man who began working for respondent as a

carpenter in November 2004.  Claimant performed various job duties for the respondent

including building forms for concrete, tying rebar, pouring concrete, and welding.

At some point in time claimant began having problems with his right hand and right

shoulder.  Claimant was sent by respondent #1 to  Dr. Moffitt.  Dr. Moffitt ordered nerve

conduction studies which revealed bilateral carpal tunnel syndrome, worse on the right

than the left.  Dr. Moffitt referred claimant to Dr. Sites for treatment of his bilateral carpal

tunnel syndrome.  On April 20, 2005 Dr. Sites performed a carpal tunnel release on the

claimant’s right wrist and hand.  Respondent #1 accepted as compensable claimant’s

bilateral carpal tunnel syndrome and paid compensation benefits.

After his surgery the claimant continued to have complaints of right wrist pain and

he was sent by respondent #1 to Dr. Tang for an evaluation.  Dr. Tang performed surgery

on claimant’s right wrist on August 7, 2006 for a right ulnar impaction syndrome with ulnar-

sided wrist pain.  Following that surgical procedure claimant continued to have complaints

involving his right wrist for which he received medical treatment from Dr. Tang which

included a brace, medication, and work restrictions.  

Claimant was released to return to work for respondent primarily with restrictions of

using his left arm only.  Thereafter, claimant developed pain involving his left hand and

elbow.  Respondent #1 accepted as compensable injuries to claimant’s left hand and

elbow on September 1, 2005.  Claimant’s condition was diagnosed as left lateral

epicondylitis and left median neuropathy.  Claimant was initially treated conservatively with

a splint, injection, medications, and work restrictions.  Claimant was eventually referred to

Dr. Tang for treatment of the left lateral epicondylitis and in a report dated February 28,

2007 he noted that the conservative treatment had failed and that surgery was an option.

When claimant’s complaints continued he was referred by respondent #1 to Dr.



5Garcia (F501118/F613223/F801356)

Kelly.  In a report dated August 31, 2007, Dr. Kelly indicated that testing revealed that

claimant was still suffering from carpal tunnel syndrome on the right side and a mild

slowing in the left elbow over the cubital tunnel.  Dr. Kelly performed surgery for left tennis

elbow and left cubital tunnel syndrome on September 11, 2007.  Following that surgery

claimant was released to return to work by Dr. Kelly.

By January 15, 2008 respondent #2 was the employer’s compensation carrier.  On

that night the claimant was working as a night watchman for his employer at Arvest Ball

Park which was under construction in Springdale.  Claimant testified that as he was in the

process of pulling himself into his truck by grabbing his steering wheel with his left hand

he tried to step into the truck and missed a step, causing his entire weight to be held up

by his left arm.  Claimant testified that he felt pain in his left arm and had a pulling

sensation which radiated to his neck.  When claimant’s pain did not subside he sought

medical treatment from the emergency room at Washington Regional Medical Center.

Emergency room records indicate that claimant was complaining of pain in his left elbow

and left shoulder with pain radiating into his neck.  Claimant was treated with medications

and diagnosed with left arm pain/strain.  

Claimant subsequently returned to Dr. Kelly who ordered an MRI scan of claimant’s

cervical spine.  Claimant also underwent an EMG nerve conduction study by Dr. Johnson

on February 26, 2008, and his report of that date indicates that the study was consistent

with C5 or C6 radiculopathy and mild residual right median neuropathy at the level of the

wrist.  Dr. Johnson indicated that an MRI scan of the claimant’s cervical spine might be

necessary to rule out a herniated disc or spondylosis.  

After the incident on January 15, 2008, the claimant continued to work or to be paid

his full salary by his employer through February 5, 2008.  At that point claimant was

informed that light duty work was no longer available and respondent #1 began paying

claimant temporary total disability benefits.
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At this point in time a dispute arose with regard to liability for the injuries to

claimant’s left and right upper extremities and neck.  In addition, there was also a dispute

between the carriers as to which was liable for temporary total disability benefits

subsequent to January 15, 2008.  

As a result, a hearing was conducted on July 30, 2008 and an opinion was filed on

September 9, 2008.  In that opinion this administrative law judge found that claimant had

failed to prove by a preponderance of the evidence that he suffered a compensable injury

to his right shoulder.  It was also determined that claimant had proven by a preponderance

of the evidence that he suffered a compensable injury to his left shoulder and neck on

January 15, 2008, and that respondent #2 was liable for payment of compensation benefits

associated with that injury.  A finding was also made that there was insufficient evidence

indicating that claimant had suffered a new injury or an aggravation of a pre-existing

condition to his left elbow and left wrist on January 15, 2008.  Therefore, it was determined

that respondent #1 remained liable for compensation benefits attributable to those prior

injuries.  Finally, it was also determined that there was insufficient evidence indicating that

claimant had been taken off work as a result of his left shoulder and neck; therefore, at that

point in time respondent #2 was not liable for payment of any temporary total disability

benefits.  The September 9, 2008 opinion was not appealed and the parties have

stipulated that its findings are final.

Subsequent to that hearing the claimant continued to receive medical treatment.

In a report dated November 14, 2008 Dr. Tomlinson assigned claimant a permanent

physical impairment rating in an amount equal to 6% to the body as a whole based upon

the injury to claimant’s right wrist and elbow.  He also noted that he did not anticipate that

claimant would require any future medical treatment for the right wrist and elbow.

The parties entered into an Agreed Order filed March 23, 2009.  In that order the

parties agreed that claimant’s cervical injury rendered him temporarily totally disabled as
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of at least December 25, 2008.  Respondent #2 agreed to pay temporary total disability

benefits relating to claimant’s cervical condition until he reached maximum medical

improvement.

For claimant’s cervical injury he received medical treatment from Dr. Blankenship.

In a report dated January 13, 2009 Dr. Blankenship noted that an MRI scan confirmed disc

protrusions at the C4-5 and C5-6 levels.  Dr. Blankenship recommended conservative

treatment and when that treatment was unsuccessful Dr. Blankenship recommended a

cervical fusion at the C5-6 and C6-7 levels which was performed on August 26, 2009.  

Claimant’s primary treating physician for his left shoulder complaints was Dr. Cox,

orthopaedist.  In a report dated December 9, 2009 Dr. Cox diagnosed claimant’s condition

as bilateral shoulder adhesive capsulitis; mild residual bilateral carpal tunnel syndrome;

and cervical radiculopathy.  Dr. Cox treated claimant with an injection of both shoulders.

When informed that the injury to claimant’s right shoulder had been determined not to be

compensable, Dr. Cox continued to treat claimant for his left shoulder only.  Dr. Cox

eventually ordered an MRI scan of claimant’s left shoulder which revealed a labral tear.

Dr. Cox did not recommend surgical treatment based upon his belief that claimant’s

cervical spine was producing a significant portion of his shoulder pain.  He also noted that

claimant’s adhesive capsulitis was so severe that a surgical procedure would not be

necessary.

In a report dated July 28, 2010, Dr. Cox noted that it can take up to two years for

adhesive capsulitis to resolve.  He noted that there was no clear evidence that claimant

would need surgery in the future but noted it was possible that such surgery might be

necessary once the capsulitis resolved.  He indicated that claimant might be nearing

maximum medical improvement at that time and noted that claimant was returning to Dr.

Blankenship who would determine whether any of claimant’s shoulder pain was coming

from his cervical spine.
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Dr. Blankenship in a report dated July 29, 2010 noted that he was seeing claimant

for a one year followup.  It was his belief that the majority of claimant’s neck pain was

myofascial and that the preoperative radicular pain had completely resolved.  He noted that

he had nothing else to offer claimant at that time and did not plan on seeing him back.  He

stated that claimant should return to Dr. Cox for treatment of his shoulder condition.

Claimant returned to Dr. Cox who scheduled an examination of the claimant’s

shoulder under anesthesia with manipulation on August 17, 2010.  Dr. Cox’s medical report

subsequent to that date indicates that claimant continued to have pain but that his

condition had improved.  He ordered a regiment of physical therapy to increase claimant’s

range of motion.

Dr. Cox also ordered a functional capacities evaluation of the claimant which was

conducted on November 15, 2010.  That evaluation indicated that claimant was best suited

for the sedentary category of work and the evaluation also assigned claimant a permanent

physical impairment rating in an amount equal to 5% to the body as a whole for his left

shoulder injury.  In a report dated November 29, 2010, Dr. Cox indicated that he agreed

with the findings of the functional capacities evaluation and confirmed that claimant had

an impairment rating in an amount equal to 5% to the body as a whole for his left shoulder

injury.

Claimant subsequently returned to Dr. Blankenship’s office for a final evaluation.

Initially, claimant was evaluated by Rhonda Findley, a nurse practitioner.  Findley noted

that there was nothing else to offer and that claimant had reached maximum medical

improvement as far as his cervical spine was concerned.

Dr. Blankenship subsequently authored a report dated March 28, 2011 agreeing

with Findley’s assessment that claimant was at maximum medical improvement with

respect to both the neck and shoulder.  He indicated that he had nothing else to offer and

assigned claimant a permanent physical impairment rating in an amount equal to 9% to the
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body as a whole for his cervical spine injury.  In a report dated April 7, 2011, Dr.

Blankenship indicated that he agreed with the functional capacity evaluation findings for

claimant and that sedentary work with a permanent weight lifting restriction of 15 pounds

would be appropriate.

Since claimant’s release by Dr. Blankenship and Dr. Cox, claimant has continued

under the care of Dr. Piechal for pain management.  The medical records indicate that

claimant sees Dr. Piechal on a frequent basis and that his treatment consists primarily  of

medication.

Claimant has filed this claim contending that he is permanently totally disabled or

alternatively entitled to wage loss benefits as a result of his compensable injuries.  He also

requests a controverted attorney fee.  Respondent #1 contends that any claim for

additional benefits is barred by the statute of limitations.

ADJUDICATION

Claimant contends that he is permanently totally disabled.  Permanent total disability

is defined by A.C.A. §11-9-519(e)(1) as “inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the same or other employment.”

Subsection (e)(2) of A.C.A. §11-9-519 states that the burden of proof is on the employee

to prove the inability to earn any meaningful wage in the same or other employment.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he is permanently totally disabled.  In considering

claims for permanent total or permanent partial disability benefits the Commission may

take into account various factors.  These factors include the claimant’s age, education,

work experience, and all other factors reasonably expected to affect future earning

capacity.  A.C.A. §11-9-522(b)(1).
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Here, the claimant is 55 years old.  Claimant is a native of Mexico where he

graduated high school and attended college for two years.  While claimant’s primary

language is Spanish he does speak, read, and write English.  At the hearing claimant

testified that he had preformed various jobs in the past.  These included work on a

construction crew assembling big electrical towers; working as the position supervisor in

a power plant; working as a general helper in a power plant; working at a power plant as

a chemical helper which required claimant to check levels of fluid and test the hardness

of water; working at a wine factory for six months taking care of steam boilers; general

laborer in construction; cleaning machinery in a poultry plant; working at Superior

Industries; and, finally, working as a general carpenter in construction.  Furthermore, as

previously noted, claimant’s job duties with respondent included construction work such

as tying rebar, pouring concrete, finishing concrete, making forms, and working on metal

roofing.  Claimant testified that for the respondent he worked on a crew of eight and was

never the foreman but did work as a lead man on occasion.  In order to perform some of

his prior jobs, claimant underwent training to perform work on power lines and inside the

power plant.

As previously noted, claimant was assigned a permanent physical impairment rating

in an amount equal to 6% to the body as a whole for the injury to his right hand and wrist.

This was assigned by Dr. Tomlinson in a report dated November 14, 2008.  More recently,

claimant was assigned permanent physical impairment ratings in an amount equal to 9%

to the body as a whole for his cervical spine injury and 5% to the body as a whole for his

left shoulder injury.

With respect to his left shoulder and neck injuries, claimant underwent a functional

capacities evaluation on November 15, 2010.  The evaluation indicates that claimant gave

a near full level of physical effort during the evaluation.  The evaluation concluded that

claimant was capable of performing work in the sedentary category.  In a report dated
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November 29, 2010, Dr. Cox indicated that he agreed with the findings from the functional

capacities evaluation.  Likewise, Dr. Blankenship, in a report dated April 7, 2011, agreed

with the functional capacities evaluation findings.  He noted that claimant could perform

sedentary work with a permanent weight lifting restriction of 15 pounds.

Significantly, neither Dr. Cox nor Dr. Blankenship have opined that claimant is

permanently totally disabled.  Instead, both of those treating physicians have agreed with

the findings of the functional capacities evaluation that claimant is capable of performing

sedentary-type work.  I find that their opinions are credible and entitled to great weight.

With respect to this issue, I believe it is also important to note that claimant did

return to work on September 29, 2011 for Harness Roofing.  Claimant worked for Harness

Roofing through June 2012.  Claimant testified that he did not work every day but worked

when work was available.  According to claimant’s testimony he has been diagnosed with

renal cancer and he takes various medications. According to his testimony he was

concerned about the cost of his medication; therefore, he entered the Ticket to Work

program set up by the Social Security program to work for Harness Roofing.  When

claimant was informed that group insurance at Harness Roofing considered the cancer as

a pre-existing condition and would not pay for medication, he terminated his employment

with Harness.  Claimant testified that he earned $13.00 per hour patching roofs and had

to climb a ladder but did not have to lift anything heavy.  Claimant contends that he was

given special treatment because of his health and testified that without that special

treatment he would not have been able to perform his job.  However, the fact that claimant

did return to work for another employer and quit only after being informed that group

insurance would not pay for his cancer medications is a relevant factor to be considered.

Based upon the foregoing evidence, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he is permanently totally

disabled.  Instead, after consideration of the relevant wage loss factors, I find that claimant
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is entitled to permanent partial disability benefits for a loss in wage earning capacity in an

amount equal to 60% to the body as a whole.  While claimant is limited to sedentary work

he does have some education beyond high school.  Claimant is bilingual and he has

worked a variety of jobs which have required some training.  Claimant is only 55 years old

and his treating physicians have indicated he can perform sedentary work.

For reasons to be discussed herein, I find that respondent #2 is liable for payment

of permanent partial disability benefits in an amount equal to 60% to the body as a whole.

First, respondent #2 contends that any liability for wage loss benefits should be

apportioned between it and respondent #1.  I find no merit to this contention.  The

compensable injuries suffered by claimant while respondent #1 was the carrier were

injuries to his left hand and elbow and bilateral carpal tunnel syndrome.  All of these

injuries are scheduled injuries and under Arkansas workers’ compensation law, an

employee who suffers a scheduled injury is not entitled to permanent partial disability

benefits in excess of the permanent physical impairment unless there is a finding of

permanent total disability.  A.C.A. §11-9-521.  Having found that claimant is not

permanently totally disabled, respondent #1 cannot be liable for payment of benefits in

excess of the permanent physical impairment rating.

Furthermore, I find based upon the evidence presented that a claim for

compensation benefits against respondent #1 is barred by the statute of limitations.  The

time for filing a claim for additional compensation benefits is governed by the provisions

codified at A.C.A. §11-9-702(b).  Claims for additional compensation are barred unless

they are filed with the Commission within one year from the date of last payment of

compensation or two years from the date of injury, whichever is greater.  In this particular

case, claimant’s original AR-C forms were filed in 2007.  A hearing was conducted on

those claims and an opinion issued on September 9, 2008.  Claimant’s most recent claim

for compensation benefits was filed in August 2012.  Payment records submitted by the
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respondent indicate that the last payment of medical benefits in this case occurred when

claimant was evaluated by Dr. Kelly at the Western Arkansas Plastic and Reconstructive

Surgery Center on April 29, 2011.  This treatment was paid for by respondent #1 by check

dated May 25, 2011.  Payment records submitted by respondent #1 also indicate that

claimant was paid some mileage with respect to that visit on April 29, 2011.  While

payment did not occur until sometime later, the controlling date is the date the medical

treatment was provided.  Therefore,  the claim filed in August 2012 was more than one

year after claimant last received medical treatment on April 29, 2011 and more than two

years after the date of injury.

With respect to this issue, I note that claimant testified on cross examination that

he had not received any treatment for his left wrist or elbow in the past few years and also

that it was his understanding that as of the last time he saw Dr. Kelly respondent #1 was

not going to pay for any additional medical treatment relating to his compensable injuries.

While respondent #2 notes that Dr. Piechal’s medical records contain notations of

claimant’s continued complaints involving his hands and elbow, respondent #1 has not paid

for any of that medical treatment and claimant has not filed a claim requesting payment of

that medical treatment from respondent #1.  Instead, medical treatment from Dr. Piechal

is being paid for by respondent #2 for claimant’s compensable left shoulder and cervical

spine injuries.

Accordingly, for the foregoing reasons, I find that any claim for compensation

benefits from respondent #1 is barred by the statute of limitations.

Finally, I note that claimant’s former attorney, Evelyn Brooks, filed an attorney lien.

Mr. Odom has indicated that he and Ms. Brooks will resolve the exact amount of the lien.

AWARD

Claimant has failed to prove by a preponderance of the evidence that he is
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permanently totally disabled as a result of his compensable injury.  Claimant has met his

burden of proving by a preponderance of the evidence that he has suffered a loss in wage

earning capacity in an amount equal to 60% to the body as a whole.  Respondent #2 is

liable for payment of permanent partial disability benefits in an amount equal to 60% to the

body as a whole.  Respondent #2 has controverted claimant’s entitlement to payment of

these benefits.  Any claim for compensation benefits from respondent #1 is barred by the

statute of limitations.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $1,233.25, which is to be split between respondent #1

and respondent #2 in the amounts of $616.63.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


