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STATEMENT OF THE CASE

On May 29, 2013, the above-captioned claim was heard in Batesville, Arkansas.

A prehearing conference took place on March 11, 2013.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment of the second and fourth stipulations, they are the following four, which I

accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The employee/self-insured employer relationship existed between the parties

at all times relevant to these claims.

3. Claimant sustained a compensable injury to his left knee on January 19,

2011.

4. Claimant’s average weekly wage would entitle him to compensation rates of

$300.00/$226.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With an amendment of the first issue, and the addition of the second issue, they read as

follows:

1. Whether Claimant sustained a compensable injury to his right knee by

specific incident, gradual onset, as a compensable consequence of his

compensable left knee injury, or by a combination thereof.

2. When was the Respondents employer provided with notice of the alleged

injury?

3. Whether Claimant is entitled to reasonable and necessary medical treatment

of his right knee.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.
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Contentions

The respective contentions of the parties read as follows:

Claimant:

1. Claimant contends that he sustained a compensable right knee injury arising

from and in the course of his employment, that he is entitled to medical

treatment and temporary total disability, and that Respondents controvert this

claim.

Respondents:

1. Respondents contend that the claimant sustained a compensable injury to

his left knee and all benefits have been paid.

2. Claimant now claims a gradual injury to his right knee.

3. The claimant did not injure his right knee at work.

4. Claimant’s job does not involve rapid and repetitive activity.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the claimant and to observe his demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable right knee injury by specific incident, gradual

onset, as a compensable consequence of his compensable left knee injury,

or by a combination of any of the above.

4. Because of the above findings, the remaining issues are moot and will not

be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness.

In addition to the prehearing order discussed above, the only other exhibit admitted

into evidence in this case consists of Claimant’s Exhibit 1, a compilation of his medical

records, consisting of one index page and five numbered pages thereafter.

ADJUDICATION

A. Compensability

Introduction.  Claimant has contended that he sustained a compensable injury to

his right knee–either by specific incident, gradual onset, as a compensable consequence

of his compensable left knee injury, or by some combination of these.  Respondents, in

turn, deny that he suffered a compensable right knee injury–regardless of the theory.

Standards.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

that:  (1) an injury occurred that arose out of and in the course of his or her employment;

(2) the injury caused internal or external harm to the body that required medical services
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or resulted in disability or death; (3) the injury is established by medical evidence supported

by objective findings, which are those findings which cannot come under the voluntary

control of the patient; and (4) the injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).  If a claimant fails to establish by a preponderance of the evidence

any of the above elements, compensation must be denied.  Id.  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

As for the gradual-onset theory, Ark. Code Ann. § 11-9-102(4)(A)(ii) & (a) includes

the following under the definition of “compensable injury”:

(ii) An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a specific
incident and is identifiable by time and place of occurrence, if the injury is:

(a) Caused by rapid repetitive motion.

In addition to rapid repetitive motion, a claimant seeking workers' compensation benefits

for a gradual-onset injury must prove that:  (1) the injury arose out of and in the course of

his or her employment; (2) the injury caused internal or external physical harm to the body

that required medical services or resulted in disability or death; and (3) the injury was the

major cause of the disability or need for treatment.  Ark. Code Ann. § 11-9-102(4)(A)(ii) &

(E)(ii) (Repl. 2002).  In Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644

(1998), the Arkansas Supreme Court held that there is a two-part test for determining

whether an injury is caused by rapid repetitive motion:  (1) the tasks must be repetitive, and

(2) the repetitive motion must be rapid.  If the first element is not met, the second is not
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reached.  Id.; Westside High School v. Patterson, 79 Ark. App. 281, 86 S.W.3d 412 (2002).

Moreover, “even repetitive tasks and rapid work, standing alone, do not satisfy the

definition.  The repetitive tasks must be completed rapidly.”  Malone, supra.

Concerning compensable consequences, if an injury is compensable, every natural

consequence of that injury is likewise compensable.  Air Compressor Equip. Co. v. Sword,

69 Ark. App. 162, 11 S.W.3d 1 (2000).  The test is whether a causal connection between

the two episodes exists.  Id.; Jeter v. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645

(1998).  The existence of a causal connection is a question of fact for the Commission.

Id.  It is generally a matter of inference, and possibilities may play a proper and important

role in establishing that relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App.

190, 843 S.W.2d 875 (1992).  A compensable consequence must be established utilizing

all of the statutory elements of compensability.  Jones v. B.A.E. Sys., 2004 AWCC 81,

Claim Nos. F001696 & F212243 (Full Commission Opinion filed May 6, 2004).  This

includes the requirement that there be medical evidence of an injury supported by objective

findings.  Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full

Commission Opinion filed April 28, 2003).  Under Ark. Code Ann. § 11-9-705(a)(3) (Supp.

2011), Claimant has the burden of establishing the existence of a compensable

consequence by a preponderance of the evidence.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).
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The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 52 years old and has a graduate equivalency degree,

testified that he went to work for Respondent Independence County in 2005.  He has held

various jobs for this employer.  These have included driving a sanitation truck and being

a maintenance worker at the courthouse.

When asked how he sustained his left knee injury on January 19, 2011, which the

parties have stipulated was compensable, Claimant responded:

I was painting one day.  I was up on a ladder painting the trim, and I got
down, I squatted down and was painting the baseboard, and when I came
up, I felt a pop in my knee.  And that night when I went home–I didn’t say
nothing the night when I went home.  I woke up the next morning and my
knee was swelled up like that.

Respondents covered all of his treatment therefor, which included laparoscopic surgery

and therapy.  After his release in March 2011, he returned to work for Independence

County at regular duty.  His testimony was that he was still having problems with the knee;

and as a result, he sought and received a change-of-physician to Dr. Scott Bowen.

Claimant underwent visco-supplementation, which he stated helped his left knee.

Eventually, Claimant underwent a second surgical procedure on his left knee.  But

before this took place, he injured his right knee.  He testified that it is his belief that the

injury happened in September 2011 and was due to the following:

I was stepping off the back of a truck when I first had pain in that knee.  I was
learning the guy’s route.  And he has to get in and out of the truck to help the
inmate load the trash, because he only gets one guy.  And I stepped off the
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truck, and there was tall grass.  I didn’t realize there was a ditch there.  I was
having to lead off with my right leg, because my left leg was bothering me
again.  When I stepped off, I stepped off into a ditch and kind of twisted my
knee.

Claimant clarified that this was a trash pickup route that consists of emptying dumpsters

at night and emptying trash cans for about half the day.  He was training to be the “relief

man” for the employee who was regularly assigned to this job, “Roger.”  According to

Claimant, Roger drove the garbage truck that day, while Claimant and an inmate rode on

the back of it, hanging onto the bar.  He stated that when he stepped off the truck onto the

“slanted” ground, he performed a twisting motion and, for the first time in his life, felt a

“pop” and pain in his right knee.  Claimant described the onset of pain as being immediate.

But he hastened to add that the pain did not last the entire day–“[i]t eased up.”

In discussing whether Claimant reported the alleged injury, the following exchange

took place:

Q. And did you say anything to your employer?

A. No, I didn’t.

Q. And so was there a reason why you did not report it?

A. Yes.

Q. What was that reason?

A. I had been in some trouble at the courthouse over some inmates, and
I was afraid I’d lose my job.

Q. If you reported an injury?

A. I was afraid I was going to lose my job if I didn’t, just anything.

Q. Was the–

A. I was–
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Q. –injury at that time–in your opinion, was the injury severe enough to
warrant seeking medical attention?

A. At the moment, yes, but it eased up some.

Continuing with his account, Claimant testified that the pain “eased up” to a degree

the night following the alleged incident.  From there, he went on to a different job that did

not require that he be on his right knee as much as before.

But he related that when he went back to fill in for Roger for one week in October

2011, “it started bothering me a lot more.”  In explaining what he was doing during this

period, Claimant stated:

I was in and out of the truck . . . I ran his route.  He runs his dumpsters–the
dumpsters we run you have to ack up to them, jump out of the truck, hook
them up, hook a hook onto them, pull them up, dump them, set them back
down, unhook, and leave . . . It takes me several times to hook up to one,
because I can’t–I didn’t know how to line up to them real well.

Claimant in his testimony attempted to quantify his work activities that week.  On

Sunday, when his route consisted entirely of emptying dumpsters, his job lasted eight to

ten hours.  During that time, he estimated that he exited the truck 100 to 150 times.

However, there were not that many dumpsters; Claimant had trouble lining up with the

dumpsters and multiple attempts were required on occasion.  After a day off, the remaining

four days consisted of some dumpster emptying in a shift–with the balance comprised of

working with an inmate to pick up regular garbage.  His estimate was that he got in and out

of the truck 50 to 75 times on these days, which lasted ten hours.  He was exiting the truck

in order to help empty the garbage cans into the truck.

His testimony was that during the week in question, he was having problems with

both knees.  Claimant testified:  “The left knee was hurting real bad, and I was favoring my
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right knee, because I couldn’t–when I put pressure on that left knee, when I’d stand up, it

was like somebody driving a knife through it.”  He elaborated that by “favoring,” he meant

“easing up on the left and putting my weight on the right.”

According to Claimant, he did not report his alleged injury until late November or

early December of 2011, when he told his immediate supervisor, Dennis Anderson, about

it.  But Anderson purported told him that he had waited too long to file a report.  Asked at

the hearing why he had finally decided to tell Independence County about his right knee,

Claimant responded that the condition of the knee had worsened; “[i]t was hurting more

and more.”  His Form AR-C give the alleged date of injury as December 22, 2011.

Claimant testified that this was “the date I picked because I didn’t know what date to say.

That was when I was diagnosed.”  He stated that this deterioration was gradual in onset:

With my work, getting in and out of the trucks.  Also, I would run what’s
called a patching truck, patching potholes.  Sometimes I’d run it by myself,
and I would get in and out of the truck, pull up to a pothole.  I’d have to get
out of the truck, go back there, put the asphalt in, drag it out, jump back in
the truck, go to the next one.

When it was pointed out that Dr. Bowen’s report reflects that Claimant did not report

a specific incident to him, Claimant admitted that “I told him I hurt my leg getting in and out

of the truck or getting on and off trucks . . . just vaguely . . . I didn’t say exactly what.”

Bowen opined that the knee injury was work-related and due to “repetitive activity on the

back of the truck,” but Claimant stated that he was only on the back during the training

phase–and after that, he was “in the cab getting in and out of the cab.”  He related that he

did this a “majority” of the time–when an inmate assisted him and when there were trash

receptacles on both sides of the road at the stop.  In such instances, he got out of the truck

and retrieved the trash from one side of the road, while the inmate did the other side.  The
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routes each day varied.  Claimant on cross-examination again tried to quantify his tasks,

and testified that while one particular route may have had as many as 450 stops in a 10-

hour period, he only got in and out of the truck 50 to 75 times during that time span.  Later,

he stated that he had a route that required him to be “in and out of that truck, I know, 150

times in an eight to ten-hour period on a Sunday night.”  Asked what was “rapid” about this

task, he responded:  “Walking and climbing in and out of them trucks.”

Asked if he had any other jobs during the period in question, he replied:  “And I done

flagging.  I done that.  Sometimes I’d haul equipment for them.  I’d run a dump truck some.”

In trying to pinpoint the source of the gradual onset, Claimant stated that the trash routes

and “running the patching truck” would have caused the greatest impact on his knee.  He

admitted that Dr. Bowen’s opinion was based on a misunderstanding:

When I first explained it to him, I was riding the back of the truck, when I
originally hurt the knee.  I didn’t say I stepped in a hole.  I said I was riding
the back of the truck.  I think he took it that that’s what I done all the time.

Claimant was reluctant to agree with this opinion.

According to Claimant, his right knee problems also arose as a consequence of his

left knee condition:

Q. What do you believe is the cause of the right knee injury and need for
treatment?

A. I believe it was me putting all my weight on that leg leading off with it
getting in and out of the trucks and stepping up on stuff.  When I go
upstairs I’d have to put all my weight on my right knee to lift myself up
to go upstairs.

But he hastened to add that the alleged incident in September 2011 “was the original start”

of his problem.  From there, it worsened until the surgery.
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Claimant underwent arthroscopic surgery on his right knee in January 2012, and he

testified that the surgery–which his own insurance covered–was successful:  “It’s not

bothered me near as much.”  He was off work for three weeks after the surgery, and used

his sick leave and vacation time during that period.  Claimant is still treating with Dr. Bowen

on his left knee, receiving lubricating injections every six months.  But the treatment of his

right knee has ended.

Medical Records.  In a letter from Claimant’s counsel to Dr. Bowen dated November

29, 2012, the doctor was asked to opine whether Claimant’s alleged right knee injury was:

1) due to overcompensation from his left knee injury,
2) work related but independent of the left knee injury,
3) due to a combination of the work and overcompensation
4) other causes.

Bowen circled Option (2) and signed the opinion on December 4, 2012.

Claimant saw Dr. Bowen concerning his right knee on December 22, 2012.  He

wrote that the MRI of that knee “does confirm a meniscus tear,” and also noted that his

examination reflected “mild effusion.”  The doctor recommended arthroscopic surgery and

added:

Concerning the right knee, I feel this is related to his work due to repetitive
activity on the back of the truck.  Although he did not report an acute injury
or accident, it is reasonable to conclude this pain is due to his repetitive
bending, stooping and squatting at work on a regular basis.  With this in
mind, I believe he does have a work related right knee injury.

Discussion.  Claimant’s argument and testimony was that his right knee condition

is due to a combination of causes:  (a) the alleged ditch incident in September 2011, (b)

gradual-onset as the result of his work on the trash and patching trucks, and (c)
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compensable consequence as a consequence of his “favoring” his right knee after his

compensable left knee injury.

Regardless of the theory advanced, the evidence does preponderate that Claimant

has objective findings of a right knee injury in the forms of (1) a meniscal tear and (2) mild

effusion.  Effusion in the knee can constitute an objective finding.  See Greer v. Ozark

Opportunities, 2009 AWCC 124, Claim No. F704899 (Full Commission Opinion filed July

8, 2009); Pickens v. Health Resources of Ark., Inc., 2007 AWCC 152, Claim Nos. F601983

& F306687 (Full Commission Opinion filed December 7, 2007).  Furthermore, the injury

caused internal or external harm to the body that required medical services.  But he has

not met his burden of establishing any of the other elements of compensability.

With regard to the specific-incident theory, Claimant must show his alleged injury

arose out of and in the course of his employment at Independence County and was the

result of a specific incident identifiable by time and place of occurrence.  His testimony was

that sometime at work in September 2011, he stepped off a trash truck into a ditch, twisting

and injuring his right knee.  But while he promptly reported his left-knee injury, which was

accepted as compensable, he admittedly said nothing about his right knee until late

November or early December of 2011–a delay of two to three months.  His explanation for

this was that he had gotten into trouble at work over his use of inmate labor, and he was

afraid that any further misstep would cause him to lose his job.

I cannot credit his testimony on this subject.  When it was pointed out at the hearing

that Dr. Bowen’s records do not mention any such incident–in fact, the doctor wrote that

Claimant “did not report an acute injury or accident”–Claimant admitted that he never told

Bowen that he hurt his knee in this manner.  This visit occurred on December 22, 2012,
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which was the date that Claimant used on his Form AR-C.  Consequently, he could not

possibly have still been fearing for his job at that point.  I cannot find that he has met his

burden of proof of establishing that a specific-incident injury took place.  For me to find

otherwise would require that I engage in speculation and conjecture.  But this I cannot do.

See Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

Concerning the theory that Claimant sustained a gradual-onset injury, he admitted

at the hearing that he was skeptical that this had occurred.  As quoted above, Dr. Bowen

opined that Claimant’s right knee condition is a result of “repetitive activity on the back of

the truck . . . it is reasonable to conclude this pain is due to his repetitive bending, stooping

and squatting at work on a regular basis.”

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  In Cooper v. Textron, 2005 AWCC 31, Claim No.

F213354 (Full Commission Opinion filed February 14, 2005), the Commission addressed

the standard when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
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Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

In evaluating Bowen’s opinion, I note that Claimant testified that it was rendered in

error because the doctor apparently believed that Claimant’s only job was riding on the

backs of trucks.  Claimant’s testimony shows that during the period at issue, he engaged

in many other work-related activities than this.  In fact, Claimant’s testimony focused more

on the occasions where he was exiting the truck from the cab.  Finally, while Claimant’s

trash pick-up duties arguably included bending and stooping, he never described

squatting–an activity Dr. Bowen referenced in his statement.  Moreover, squatting is the

only one of these three actions that involve the knees to a significant degree.

Consequently, I am unable to credit the doctor’s opinion.

In analyzing the merits of this aspect of the claim, I note that Claimant much show

under the Act that his work-related activities were not only repetitive, but that those

activities were performed rapidly.  See supra.  Despite his recitation of a number of job

duties, only his work with the patching truck and the trash truck were cited by him as

causing any gradual-onset injury to his right knee.  He never quantified, or even described

to any degree, his job on the patching truck.  As for his trash-hauling duties, he attributed

his right knee problems in part to having to get on and off the truck repeatedly while on his

route.

In determining whether an injury is due to rapid and repetitive motion, the Arkansas

Supreme Court has required a showing of how rapidly the repetitive task was performed.
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See Hapney v. Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000).  As an example,

Claimant described one trash route as requiring that he enter and exit the truck 150 times

over the course of a ten-hour shift.  On this occasion, he ran by himself a route that

required that he hook up to and empty 77 dumpsters.  Because he was new at the job, at

times he had to exit the truck repeatedly to check to see if the truck was properly situated

vis-a-vis the dumpster.  Based on Claimant’s testimony, this shift required an average of

15 sets of actions per hour–with each set involving exiting and re-entering the truck–or one

every four minutes.  These tasks, based on his testimony, are undoubtedly repetitive.

But I cannot find that they were performed rapidly.  In Lay v. United Parcel Service,

58 Ark. App. 35, 944 S.W.2d 867 (1997), the Arkansas Court of Appeals found that actions

did not constitute “rapid repetitive motion” when they were separated by periods of several

minutes or more.  Cf. Boyd v. Dana Corp., 62 Ark. App. 78, 966 S.W.2d 946 (1998)(series

of repetitive motions performed 115 to 120 times per day separated by periods of only 1.5

minutes constituted “rapid repetitive motion.”).  This evidence does not preponderate that

these actions were rapid.

I also note that this example was the job that required the most repetitive activity of

exiting and re-entering the truck.  It was but one route, and Claimant testified that he

worked this job only when the regular employee, Roger, was absent.  I cannot find,

regardless of whether any other elements have been met, that this is the major cause of

his disability or need for treatment.  Consequently, a gradual-onset injury has not been

established here.

Finally, Claimant described at the hearing his own belief that his right knee injury is

attributable at least in part to his “favoring” his right knee over his injured left one.  But
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other that this subjective, lay opinion, the record is devoid of any evidence on this.  I further

note that Dr. Bowen in rendering his causation opinion gave no credence to this theory.

Based on the foregoing, I credit Bowen, but cannot credit Claimant’s testimony, regarding

this.  I find that Claimant has not proven that he sustained an injury to his right knee that

was a compensable consequence of his left knee injury.

In sum, I find that Claimant has not met his burden of proving by a preponderance

of the evidence that he sustained a compensable right knee injury, regardless of the theory

(or combination thereof) advanced.

B. Remaining Issues

In light of the above findings, the remaining issues–when Claimant provided notice,

and whether he is entitled to reasonable and necessary medical treatment of his right

knee, temporary total disability benefits and a controverted attorney’s fee–are moot and

will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for initial benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


