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Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
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STATEMENT OF THE CASE

On February 12, 2013, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing.  A pre hearing conference was conducted on November 20,

2012, and a pre hearing order filed on November 20, 2012.    A copy

of the pre hearing order has been marked as Commission’s Exhibit

No. 1 and with modification and without an objection is made part

of the record.  As a result of the pre hearing conference, the

parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 7, 2011, the relationship of employee-employer-

carrier existed between the parties.

3. The compensation rates are $178.00 for temporary total

disability and $154.00 for permanent partial disability.

4. The claim is controverted in the entirety.
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By agreement of the parties, the following issues are to be

litigated:

1. Whether the claimant sustained a compensable injury on

May 7, 2011, to her left knee, hips, and low back.

2. Whether the claimant is entitled to the evaluation

referral by Dr. Tullis.

3. Attorneys’ fees.

The claimant contends that admitted compensable injuries were

sustained May 7, 2011. She has been treated by Dr. Jason Tullis.

Dr. Tullis has indicated a referral for the claimant to be seen by

Dr. Carl Covey and Dr. Christopher Mocek for evaluation for a

spinal cord stimulator. Respondents have failed or refused to

authorize the referral. Claimant contends entitlement to the

recommended medical treatment and that same has been controverted.

Claimant reserves the right to pursue other benefits to which

claimant may become entitled in the future.  The respondents

contend that the claimant slipped and fell on May 7, 2011. She

initially reported wrist and knee injuries. All medical tests have

been negative for any injury. The claimant has degenerative changes

in her lumbar spine that are normal for her age. She refused to

perform a functional capacity evaluation and her TTD benefits were

stopped as of that date. Dr. Tullis has suggested a spinal cord

stimulator which is totally unnecessary and unreasonable and

unrelated.  No attorney fees are payable as the claimant is not due

any indemnity benefits.  Additionally, the respondents contend that
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the claimant reached MMI on May 16, 2012, if she indeed sustained

a compensable injury that left the claimant temporarily disabled.

The stipulations agreed to by the parties at the pre hearing

conference on November 20, 2012, and contained in the pre hearing

order filed on November 20, 2012, are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and her demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 65-year-old female who worked for the

respondent on May 7, 2011(Record, 6).  The claimant worked for the

respondent as a CNA for four years prior to her injury.  She had

worked as a CNA from 1996 until the accident in May of 2011. The

claimant stated that before working for the respondent she worked

in restaurants and “did hair” on the side(Record, 7).  The claimant

worked at various duties while employed by the respondent.  She

checked vital signs, got patients dressed, took them to eat and

made rounds.  The claimant testified that there was lifting and

bending involved in her work (Record, 8).  She stated that she had

no problem doing these duties before the May 2011 incident.  The

claimant continued that she had some broken ribs while working at

a prior job.  She stated she was off work for about six weeks and

took medications(Record, 9-10).  She stated that she returned to

work at the prior nursing home and did the same job, with the same

CNA duties.  She stated that she also hurt her neck while working
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at a facility in Hot Springs Village in 1993.  The claimant stated

that she did not miss work due to that injury(Record, 10-11).  She

added that when she went to work for the respondent, she had

nothing wrong.  The claimant stated that she had never had back

issues prior to May 7, 2011(Record, 11).  

The claimant stated that on May 7, 2011 she slipped and fell

on a concrete floor.  She stated that she landed on her left side.

The claimant continued that when she got up, she hurt all over.

She added that within a couple of days her back, hip, knee, ankle,

neck and wrist hurt.  The claimant stated that she had headaches

for about a week(Record, 13).  She added that she sought medical

treatment and had some x-rays of her neck, a CT scan of her head,

and an MRI of her low back(Record, 13).  The claimant added that

she had a full body “scan.”  An x-ray report dated May 9, 2011,

revealed no fracture of the cervical spine(Claimant’s Exhibit No.1,

p. 1).  Additionally, a CT scan of the claimant’s head revealed no

evidence of a skull fracture(Claimant’s Exhibit No. 1, p. 1).  On

May 9, 2011, the claimant was seen by Dr. Verser.  At that visit,

the doctor noted that the claimant had fallen on May 7, 2011, but

presented for a new problem of hip pain.  Dr. Verser noted that

there was no evidence of a fracture or dislocation of the hip.  He

also noted that the soft tissue was unremarkable, with a normal

hip(Claimant’s Exhibit No.1, p. 4-5).  The claimant saw Dr. Ellison

on June 14, 2011.  The records of that visit reflect that the

claimant had continued pain in the left knee and hip with trouble

walking.  An MRI was ordered by Dr. Ellison of the left hip and
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left knee(Claimant’s Exhibit No. 1, p. 8-9).  The record also notes

that the claimant reported that she hurt from her hip to her

toes(Claimant’s Exhibit No. 1, p. 9).  Dr. Ellison took the

claimant off work(Claimant’s Exhibit No. 1, p. 10).  On June 17,

2011, the claimant underwent an MRI of the left knee.  The results

revealed mild patellar chondromalacia and nonspecific edema along

the surface of the lateral tibial plateau(Claimant’s Exhibit No. 1,

p. 11).  Additionally, the claimant had an MRI of the left hip.

The MRI revealed no abnormalities involving the left hip.  On June

21, 2011, the claimant was again seen by Dr. Ellison.  On that date

the doctor noted that she was still having pain in her left knee

and left hip.  The claimant was referred to an orthopedist for

evaluation(Claimant’s Exhibit No. 1, p. 13-14).  The claimant was

to remain off work until the evaluation (Claimant’s Exhibit No. 1,

p. 15).  She was referred to Dr. Smith and saw Dr. Smith on July 1,

2011(Claimant’s Exhibit No. 1, p. 15).  He noted that she had lower

back pain.  Additionally, he noted that an x-ray showed that she

had some degenerative arthritis of the lumbar spine(Claimant’s

Exhibit No. 1, p. 16).  The doctor ordered an MRI of the lumbar

spine.  The MRI showed degenerative changes with no significant

central canal stenosis.  The report also notes moderate bilateral

L5-S1 neural foraminal stenosis, right greater than left(Claimant’s

Exhibit No. 1, p. 17).  On July 11, 2011, Dr. Smith notes that the

claimant has a bulging disc at L4-L5, though it was not mentioned

in the report.  In August, he noted that the claimant’s EMG and

nerve conduction studies were normal(Claimant’s Exhibit No. 1, p.
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19-21).  On August 11, 2011, the claimant had a bone scan.  The

scan revealed that the claimant had a degenerative uptake in both

shoulder and knee joints along with a faint focal increase uptake

in the region of the left greater trochanter(Claimant’s Exhibit No.

1, p. 22).  Dr. Smith noted that the claimant still had pain.  He

noted his confusion about the pain in light of the test

results(Claimant’s Exhibit No. 1, p. 18).  On August 15, 2011, Dr.

Smith noted that a bone scan showed minimal uptake in the left hip.

He noted that repeated x-rays of the left hip did not show issues.

Dr. Smith stated that he did not think the hip was an issue and

referred the claimant to a neurosurgeon(Claimant’s Exhibit No. 1,

p. 24).  He noted that her minimal disc bulge could be the

issue(Claimant’s Exhibit No. 1, p. 18).  The claimant saw Dr. James

Arthur in Hot Springs(Record, 14).  Dr. Arthur’s notes from August

31, 2011, reveal an assessment of left leg neuralgia(Claimant’s

Exhibit No. 1, p. 25).  The claimant saw Dr. Arthur in September of

2011.  His notes, from that visit, reflect normal examination of

the head, neck, and pelvis.  His notes again reflect left leg

neuralgia(Claimant’s Exhibit No. 1, p. 26).  The claimant stated

that Dr. Arthur was unable to do anything else for her. 

The claimant then saw Dr. Tullis(Record, 14-15).  Dr. Tullis’

notations from November 7, 2011, reflect that the claimant

continued to complain of pain in the left hip and leg along with

groin and tailbone pain(Claimant’s Exhibit No. 1, p. 27).  The

doctor’s assessment reflected that she had lumbar degenerative disk

disease, hip pain and sciatica.  Dr. Tullis stated that he felt
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that the claimant’s condition was more likely persistent bursitis

and gluteal pain(Claimant’s Exhibit No. 1, p. 28).  He noted that

prior MRIs and x-rays were normal, with no significant

abnormalities(Claimant’s Exhibit No. 1, p. 28).  An MRI of the hip

on December 27, 2011 was negative(Claimant’s Exhibit No. 1, p. 31).

The claimant was seen again by Dr. Tullis on January 16, 2012.  At

that visit, the doctor noted that he believed that the claimant’s

pain was more gluteal and sciatic than radicular from her back.

Additionally, he noted that he was unable to provide further

treatment for the claimant(Claimant’s Exhibit No. 1, p. 32).   In

March 2012, Dr. Tullis’ notes state that the claimant continues to

complain of left sided pain in the tailbone, thigh and knee.  He

again assessed sciatica and low back pain.  Dr. Tullis noted that

there was no surgical option for the claimant.  He referred the

claimant to Dr. Covey and Dr. Mocek for an evaluation for a spinal

cord stimulator(Claimant’s Exhibit No. 1, p. 34).  

The claimant continued that the respondents were paying some

benefits, but the last payment that she received was April 15,

2012.  She added that to the best of her knowledge, her medical

bills were being paid by the workers’ compensation carrier.  The

claimant testified that she had pain in her neck.  She added that

she had pain in the back of her neck along with bad headaches that

went down to the top of her shoulder and across the back of her

neck.  She stated that she had pain in her shoulders.  The claimant

continued that she hurt all over when standing for a long time and

sitting for a long time.  She added that her hip and back also
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hurt.  The claimant continued that she had pain in her lower back

at the tailbone area.  She added that her hip pain started at the

rear hip joint around the crotch area.  She stated that she had

radiating pain.  The claimant stated that her knee felt like it was

crushed.  She stated that she had pain from the knee to her

ankle(Record, 17).  The claimant continued that she had pain down

into her foot.  She stated that the pain was not always the same

but it was really bad throbbing pain.  The claimant stated that she

had the pain most of the time(Record, 18).  The claimant continued

that she had worked with some of the pain she had described.  She

stated that if she had such problems before the May 2011 incident,

she would have been able to work.  The claimant continued that Dr.

Tullis had indicated that she had a need for a spinal cord

stimulator.  She stated that she had not been evaluated for the

stimulator, but she understood that there was an evaluation

process.  The claimant stated that she wanted the evaluation to see

if she was a candidate for the stimulator.  She added, “I have no

kind of life since I have been like this.”  “I am like an invalid,

almost.”(Record, 20).  The claimant stated that she did not refuse

to have a functional capacity evaluation.  She stated that she was

not aware of an appointment for a functional capacity evaluation

and asked that it be rescheduled.  The claimant was rescheduled and

had the functional capacity evaluation(Record, 21).  She added that

her benefits were discontinued before she had the functional

capacity evaluation.    The claimant stated that prior to the

functional capacity evaluation she had been under active medical
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care.  The functional capacity evaluation placed the claimant’s

work capabilities in at least the sedentary classification of

work(Claimant’s Exhibit No. 1, p. 37).  The claimant stated that

she was on Ibuprofen and Gabapentin.  She added that she got these

medications from her local doctor, but Dr. Tullis prescribed

them(Record, 23).  Medical records from May of 2012 reveal that the

claimant continued to complain of pain in the left hip, left knee,

left calf, low back and tailbone.  Dr. Tullis noted that the

claimant’s functional capacity evaluation was unreliable and that

an examination of the claimant found nothing specific.

Additionally, he noted that the claimant’s EMGs and MRIs were

unremarkable and that the claimant should be returned to work at

full duty with lifting restrictions of no greater than 20

pounds(Claimant’s Exhibit No. 1, p. 51-53).  

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services or results
in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v Magnet Cove Barium Corp., 212 Ark. 491,
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206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(I), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).  In the

instant case, the medical evidence reveals that the claimant

suffers from degenerative changes.  She testified that she

continued to have pain.  The tests performed on the claimant’s

knee, hip and pelvis show normal results.  There is no medical

evidence that has been submitted to support a contention that the

claimant has suffered a compensable injury.  While the claimant

continues to complain about pain in the knee, hip and back there

are no objective medical findings to support any conditions

connected to the incident on May 7, 2011.  The claimant clearly
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suffers from sciatica and degenerative changes.  Additionally, Dr.

Tullis’ notes reveal that he is unable to recommend further

treatment.  He also notes some confusion about the claimant’s

continued complaints in light of the results of the medical

testing.  

Here, as in Ford, there was no connection between the

objective medical findings and the incident of May 7, 2011.

Additionally, there is no medical evidence to connect the

claimant’s sciatica and degenerative changes to a work related

injury.  The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, while the

claimant continues to complain about pain, her complaints are not

supported by the evidence submitted.  There are clearly no

objective medical findings in the notations submitted by the

claimant’s treating physicians to support a finding that the

claimant suffered a compensable injury on May 7, 2011.  Having not

found that the claimant suffered a compensable injury, the issue of

the claimant’s entitlement to an evaluation for a spinal cord

stimulator is moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by preponderance of the

evidence that she suffered a compensable injury to her

left knee, hip and low back.  Additionally, she had

failed to submit objective medical findings that connect
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her left knee, hip and low back pain to the incident that

occurred on May 7, 2011. 

2. Since the claimant has been found to have not suffered a

compensable injury, the issue of medical treatment in the

form of an evaluation for a spinal cord simulator is

moot.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                         
                        AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE


