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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On August 12, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, to include an average weekly wage of

$897.02, the issues to be addressed during the course of the hearing, and the contentions of the

parties relative to the afore.  The Pre-hearing Order is herein designated a part of the record as

Commission Exhibit #1.  

The testimony of Daniel Hohn, Galen Brice Davidson, James Robert Shirk, Raymond

Gerald Falk, Allan Jason Lambert, along with the deposition testimony of Javier Gonzales and

Terrence Blackburn, coupled with medical reports and other documentary evidence comprise the

record in this claim.  In correspondence of October 4, 2013, respondents relayed that they would
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not be taking any supplemental depositions.

DISCUSSION

Daniel Dewayne Hohn, the claimant, with a date of birth of October 29, 1980, has an 

Associates Degree in Business Administration.  The claimant also has technical certifications and

industrial management certifications from ANC in Blytheville and Houston, Texas.  The

claimant commenced his employment with respondent-employer initially on November 1, 2006. 

The claimant continued in the afore employment until the plant closed on December 19, 2008. 

The claimant returned to the employment of respondent during the June/July 2010, period.

The testimony of the claimant reflects that when he returned to the employment of

respondent in 2010, he performed the job duties of a slitter.  The claimant explained that the

slitter was a machine that produces the product before it goes into the tube lines.  The claimant

testified regarding the nature of the business of respondent-employer:

     They approve - - at the time they approved structural tube,
which is just square, rectangle, sometimes a round tub that is used
to - - for buildings and bridges and you know, just different types
of locations that involve just construction in general.(T. 15)

The claimant testified regarding the part he played in the above process in late 2012, early 2013:

     Well, at the time 2012 late that year I was working on the small
mill as quality inspector.  And basically, my role was to ensure that
the tube that we run meets the customer specifications, that’s the
size of it, gauge of it, the length of it, whether or not there’s any
defect on the tube in itself, and a big part of that job is to make sure
that when the tube is running non-conformance or scrap, which is
something that they run on every single coil that we run on it now,
that it come to my area and goes into scrap bucks that just hold it
until a crane can pick it up and dump it, and it’s just a little holding
area.  And that’s where I get all my samples from to do my testing,
my tinsel testing and just overall measurements of the tube, they’re
from that area.  And basically, everything that’s involved with the
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scrapping of the tube, with the exception of the crane operator, it’s
all basically me.  I have to make sure that it’s all staged in an
certain area and that the line doesn’t shut down because of it. (T.
15-16).

The claimant denied having any pre-existing problems with either his right shoulder or right arm

before December 2012.  

In discussing the image displayed in the photograph on page 2 of claimant’s non-medical

exhibit, the claimant testified:

     This right here is the scrap area that I work at, where I did work
at, at all times.  This is where the tube that’s not going to be
produced into a prime bundle goes, because there’s no other place
for it to go on the line, because it’s not going to be used for a
customer.  And this is just like, basically, the bi-product of a good
tube.  And when it comes to me that’s where I get all my samples
from, and as you can see both of the bucks at this time were almost
completely full, and when that happens, basically, you’ve go to
find time to band it up, and then, signal the crane operator to come
pick it, because your bucks are full.  And that’s what these are,
basically, called, bucks.  So, if you here (sic) that word, “bucks,”
that’s what we’re talking about.  But they’re just essentially just
buckets that tube goes in. (T. 16-17).

The photograph reflects a big stack of rectangular or square tubes. (CX #2,p. 2).  Regarding the

activity displayed in the afore photograph, the claimant testified:

     Yeah, see, in order - - in order to maneuver this tube in order to
take your measurements or cut a piece of it off you to be able to
move it in a place where you can have access to it with a cutting
torch or a plasma cutter.  And the only way that we know to do that
is use this sort of homemade tool that we call a pipe turner, and
basically you just put it in one end and you use it to flip the tube
around; so, you can get to the desired size or side of it.  And then,
for example, this one, you know, when we cut our samples, we
have to cut a section off around two feet long and in order to do
that you have cut all four sides.  So, you’re essentially flipping four
times at least on every tube that you have to cut.  And then, of
course, you know, in order to make room - - so, this doesn’t stack
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up quicker than you have time to, I guess, deal with it, because
there’s do much of it, in order to make more room, so, they can
have more time pulling it, you have to - - you have to, basically,
flip it to make it all sit slush, you know, because they’re all squares
or rectangles.  And the more you flip it and make it flush, the more
you can stack in that buck and the longer they can run.  And that’s
right there is probably - - the majority of the job that I do is that
right there. (T. 17-18).

The claimant maintains that the job duties/activities depicted in the photograph was the majority

of the job that he performed in December 2012. 

The claimant explained the nexus of the above job duties to his claim of an injury to his

right upper extremity:

     Well, whenever these bucks get full, like I said before, you have
to make sure that you can make as much room as you possibly can,
because the machine essentially doesn’t stop, even though your
(sic) full on your ends.  So, basically if the crane operators, who are
carrying the prime tube to their end location, which was, in this
case, the shipping warehouse, in order to give them time, so, they
can come and get the banded bucks that are full, you have to make
as much room as you possibly can.  And when they have a free
moment when they’re caught up, then, they can come pick it up. 
Well, on this particular time, both of them were full and the crane
operator was extremely busy.  We had a whole table full of tube
that was going to the warehouse, and in this particular time, there
was a lot of scrap being ran.  So, as I was flipping the tube, one of
the tubes fell off or kicked off, which it gets continuous, it doesn’t
stop.  There’s no way you can turn them off or anything, it’s just
continuously kicking over.  Now, you have the option of turning it
off now, but at that time you didn’t.  So, they’re essentially just
kicking over while you’re still doing your test and trying to
maneuver the tube to where it has room for more to kick over. 
And when I was doing that, one of the tube flipped over on top of
the one that I was flipping, and when it did, it kind of - - I guess the
weight of the tube fell on the one that I was flipping and it jerked
the tube into the pipe turner that we make.   It flipped all that out of
my hand and when it did, it jerked something in my arm, and when
it did, I definitely knew there was something wrong. (T. 18-19). 
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The claimant identified his area of injury as the middle of the elbow area on his right arm.   The

claimant attributes the afore to a specific incident rather than a gradual onset.

     Well, in this particular moment, it happened at that certain time. 
When that one tube fell on the next one, it just jerked my whole
arm and the tube and everything.  Everything that I had a-hold of, it
-  - the way the tube that fell - - that kicked over, it was so heavy
that it hit the tube that I was flipping and it pulled everything out of
my hands, and in the process, it jerked my arm.  And when it did, I
felt some kind of a - - you know, how sometimes you say you can
hear a snap or you feel a snap.  I actually kind of felt it inside, and I
definitely knew something was wrong.  It wasn’t a typical, you
know, I kind of strained my arm or something.  It was something a
little worse. (T. 20).

The claimant offered, in terms of the specific date of the occurrence that the same was on

December 3, 2012.  The testimony of the claimant reflects, with respect to documenting the date

of his injury:

     Well, yes, sir, there was - - at the time when it happened, I knew
that there was definitely something wrong with my arm.  It was a -
- I was in serious pain.  So, the first thing I did was I called
replacement, which is our lab guy.  His name was Agnosio.  I
called him over there to take over for me while I went to the First
Aid Room, and then, grabbed some things to, I guess, ease the
pain.  We have some sort of - - some gel that you put on there that
can, I guess, take the pain away or whatever, and there was also
some different pain relievers like Pain Away and Ibuprofen.  And I
called him over there to take over for me while I ran to the First
Aid Room to grab those.  And when I went to the First Aid Room
and grabbed those, I went to the lab, which is, basically, another
walk back there to where I was at to begin with.  The lab is,
basically, right across from where I worked, and when I was in the
lab I started bandaging everything up.  In this time, we were pretty
close to change over; so, I knew the replacement that I called over
there wouldn’t be over there very long.  So, I didn’t think it was,
you know, that big of a, I guess, problem for him to take this time
out of what he was doing to come over there and take care of it for
me.  And when I was bandaging up, the lab where - - in the lab
there’s like a little - - I guess, two tables and in front of it, there’s a
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little office, and I didn’t know - - I didn’t know that the supervisor
was in the office, but I was bandaging up, and I thought, “Man, if
he comes in here and sees me in here bandaging this up, he’s going
to freak.  He’s going to ask why I’m not out there, you know,
because somebody’s got to be out there at all times.”  So, you
know, sure enough, you know, he walked in and asked me what
was going on, why I wasn’t out there on the line.  This is the
supervisor, production supervisor, and when I told him what
happened, he said, “Well, did it happen here?”  I said, “Yeah, just
right outside, a few minutes ago.”  And you know, the kind of
work he does he’s just always everywhere.  He’s never - - he never
has time, you know, to sit at one place very long.  So, he’s always
constantly busy.  So, you know, I don’t know if he did it - - I don’t
think he did it intentionally, but he was like, “Well, you know, if,
you know, sit around here and see if the pain goes away, you know,
and if you can go back -  - well, if you can go back and go to work,
you know, - - you know, just go out there and see if you can go
back to work.”  And then, he was gone.  He had more things to do;
so, he couldn’t stick around very long. (T. 21-22).

As to the time of day of the occurrence, the claimant testified:  

     I would say close - - well, close to our lunchtime.  It was - - as 
a matter of fact, after we got - - after we finish with the change-
over - - usually, when we get through the change-over, we usually
go to lunch.  So, it was probably around 11:00, you know, 10:30 or
11:00, somewhere in there.  (T. 22-23).

The claimant identified Rob Shirk, the production supervisor, Production Manager, as the

supervisor that he had the encounter with in the office.   The claimant elaborated on his

conversation with Mr. Shirk:

     Well, I guess, the - - if I have to - - I can’t - - like I said, I can’t
really know exactly the words I used, but I basically told him that,
you know - - basically, the key thing I was trying to get across to
him was I’m - - you know, “Don’t freak out, I’m going to go back
out there and go to work.”  You know, “I’m not just sitting in the
lab,” you know, because that’s the first thing I thought he was
going to kind of get angry about.  So, I told him that, you know,
“I’m just bandaging my arm up, and I’ll go right back out there in
just a second.”  And that’s as close as I can think of, you know,
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that I said to him. (T. 23).

The claimant maintains that he returned to the work area within a few minutes of his

conversation with Mr. Shirk, and that he worked until the lunch break, which was within ten (10)

minutes.  During the ten (10) minutes that he work, the claimant testified about the symptoms he

experienced:

     Well, at the time it was just more of a, you know, just pain in
the arm.  That’s all I really felt was pain right here in this arm
where the actual injury happened. (T. 24).

The claimant explained about his predominant hand:

     Kind of  - - I’m kind of both, but I write left-handed.  So - - but
in the area where I’m at most of my work is done on my left hand
because I write with that hand.  So, that’s the hand that I use to
control, you know, certain instruments like a plasma cutter.  I
always use my left hand; so, I have to flip with my right.  So,
basically the entire time I’m there all day long, I’m flipping like
this, (witness indicating), all day long, and I’m cutting the plasma
with my left hand.  (T. 24).

In the above demonstration of “flipping all day long”, the claimant was moving his right arm

across his body from left to right.  The claimant added, regarding the afore:

     Yes, sir, just like you would a tennis racket, but backwards.  I
mean, you’re flipping away from you I guess you’d say. (T. 25). 

The claimant testified regarding his activities during the lunch break following the

occurrence of his injury:

     Well, yeah, I called my doctor, because I knew at this time that
I, basically, had to, I guess, make an appointment for myself, you
know.  So, I called my doctor and asked him when is the quickest
he can get me in.  I didn’t tell him that it was an, you know,
extreme emergency, because, you know, whenever you do that,
usually, they’ll say go to the emergency room, and at this time I
was at work and I couldn’t really do that.  So, I asked him when is
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the quickest he can get me in, and when I got off the phone with
him, I had an appointment ready to see him. (T. 25).

The claimant pointed to the December 3, 2012, 11:50 a.m. call to Dr. Yao’s office on his

telephone bill as evidence of the telephone call he made during his lunch break. (CX #2, p. 1). 

As to why he did not request access to medical treatment from Mr. Shirk or other supervisory

personnel/representatives of respondent-employer, the claimant’s testimony reflects:

     Well, first, I mean, when I told him [Mr. Shirk] about it in the
lab, I figured that was - - you know, if they were going to do
anything, that was the time for them to do it.  Of course, I didn’t
know exactly what all went into, you know, injuries and accidents
and you know.  The only thing I knew to do was if you’re injured,
you know, you tell your supervisor, and that’s what I did.  And at
the time, I didn’t think of anything else that I could possibly do,
you know, because I had other things I had to do. (T. 26).

The claimant asserts that he made it clear to Mr. Shirk at the time of their encounter in the lab

that he needed some  medical care for his elbow:

     Well, yes - - well, I told him that the injury happened at work
just a few minutes ago, and I was bandaging my arm up, and, you
know, he could tell that I was in pain and, like I said, I was
bandaging it up with the bandage that I had, and I just applied that
cream on there to kind of get the pain to go away, and, you know,
he said, “Well, you know, if the pain - - if the pain doesn’t - - you
know, if the pain goes away and you feel like you can go back to
work, you know, go ahead and go.”  (T. 27).

The claimant discussed the remainder of his work day following his lunch time call to

schedule an appointment with Dr. Yao:

     The rest of the day was just, basically, I had to use my left arm
for everything.  I mean, the pain was bad enough to where I
couldn’t really use my right arm for pretty much anything, but, I
guess, that’s were the - - where you have two arms, you can just
kind of, like, take one of them and take it easy with it. (T. 27).
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The claimant has continued working for respondent since December 3, 2012.  The claimant

asserts that he had taken time off from work in connection with the December 3, 2012, injury:

     Oh, yes sir.  After that happened, I took - - after the doctor’s
appointment I had with Dr. Yao, because of this injury, I explained
everything that happened to me and during the time of the injury,
and showed him a video of what I did, because I didn’t think he’d
understand with just words, you know.  So, I explained to him
what I did and how it happened and everything and he, basically,
said that that was really - - (T. 28).

The claimant confirmed that he was seen by Dr. Lack on January 9, 2013, relative to the

December 3, 2012, injury.  The claimant explained the circumstances surround the afore visit:

     Well, that was when I came back to work, and after I came back
to work from being off around a month, after going back out there
to my job, and doing the same thing that I did to injure the arm, I
realized that I wasn’t - - it wasn’t healing like we all thought it
was, and after the first two that I flipped, the pain, basically, came
back, and I thought, “Well, this is not - - it’s not healed.”

     So, I went to my Plant Manager and I explained to him that my
arm’s not healed yet, and then, he wanted to send me to a company
doctor.  (T. 28-29).

The claimant testified that he took off from work between December 4, 2012, and

January 9, 2013.  While uncertain of when he returned to work, the claimant offered that it was

after the first of the year in 2013.  The claimant identified Ray Falk as the Plant Manager that he

had the conversation with on his inability to perform his work due to his right arm injury, which

ultimately led to the January 9, 2013, appointment with Dr. Michael Lack.  Regarding his

conversation with Mr. Falk, the claimant testified:

     I spoke with him, and he asked me if I thought that it was the
same injury or if it was something new, of course, you know, we
all - - I thought, you know, it was the same injury, and that’s when
he told me that me and our safety manager, Allan Lambert, would
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go to the company doctor and have him look at it, and, I guess,
verify that it is the same injury. (T. 30-31).

In addition to the January 9, 2013, visit to Dr. Lack, the claimant testified that he was seen by

him one more time when he returned to work after being out for a few months.  The claimant

acknowledged that he continued to see Dr. Yao. 

The testimony of the claimant reflects that he ultimately underwent surgery by Dr. Yao in

the treatment of his right elbow complaint.  The claimant testified that he was off work for six to

seven months due to the right elbow injury.  The claimant testified that he returned to work in

July 2013.  As far as the job that he performed upon his return to work in July 2013, the claimant

testified:

     At that time since there had been, you know, numerous changes
in the plant, my job changed.  I went to the lab, and, basically,
that’s a lot easier of a job and not too physically demanding.  So, I
went to that job instead. 

     That’s basically where I’ve been this entire time.  I mean, with
the exception of a few days going back to my old job, because
eventually somebody quit and I had to fill in.  I did it for maybe a
week or so, and - - but aside from that, I’ve been in the lab. (T. 32). 

Regarding his present job duties in the lab, the testimony of the claimant reflects:

     Well, basically, this job is more tailored around the testing of
the actual steel as opposed to cutting it and gathering the samples
of it.  You do more of a testing on it after it’s already been cut, and,
you know, samples have already been cut.  You take those and, you
know, work them up and grind them, and sand them down; so, you
can look at those under the microscope.  So, it’s a lot less
physically demanding. (T. 32-33).

In addition to the conversation he had with Mr. Shirk and Mr. Falk, the claimant

elaborated on his conversation with the safety manager, Mr. Lambert:
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     Well, he was the person who was in charge of taking me to the
doctor’s office and going to see the company doctor.  And, you
know, basically, the conversation that we had was how the injury
happened, and more or less of, you know, “Are your sure that it
happened at work?  Are you positive that it happened at work?” 
And, you know, of course, I mean, I was positive, and then, there
was also talk about, you know, the safety record, and how that
could be, I guess, no longer our record anymore, if this was a work-
related accident.  And so, then, I asked him a few questions like,
“Well, then, you know, if this was a work-related accident, you
know, besides the safety record, what all would that change, you
know?”  You know, he said, “Basically, nothing.  It would be the
same thing, your insurance would still cover it, and anything that
they didn’t cover, you know, would come out of my pocket,
basically.  And, you, basically, it was more or less: “Are you - -
you know, are your positive that this didn’t happen outside of
work?”  And, you know, it was more or less just a - - I guess, you
would say a casual conversation, but kind of I don’t know if you
would call it kind of leading, I guess, me to say something other
than - - 

     That - - maybe that, you know, I shouldn’t claim it as something
that happened at work. (T. 33-34). 

The testimony of the claimant reflects regarding the sign on the outside of the JMC building:

     Well, there’s a big sign that tells, you know, visitors or whoever
that comes through there how long it’s been since we had a lost-
time accident.  You know, in this case, it’s been, I believe, since
2006, since we essentially opened.  So, I mean, that was a long
standing record, and that was, you know, a very big thing you see
when you go into the JMC building. (T. 35).

The claimant provided further testimony of the maneuver he performed, “reverse tennis

motion” in the regular discharge of his employment duties on a daily basis in December 2012:

     Well, sir, there’s really no telling how many.  It’s all day long.  I
mean, the only time you stop is when you walk over to the stairs,
the actual bundle area where you were putting stuff on hold, where
you write the tags up, which that only happens when you find a
problem with the tube that you’re inspecting by flipping it, and you
notice that this is not going to work.  So, you go to the bundle area
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and figure out what all is on the prime table that has that same
defect, and you put all of it on hold by putting a tag on it.  Other
than that, that’s where your - - my area is right there, and I flip all
day long.  There’s no telling.  There’s probably - - I mean, more
than a hundred times a day, because you’re, essentially, just
flipping almost every tube that gets in that buck.  (T. 35).

The claimant further offered, regarding the amount of time that elapsed between flipping one

tube and the next:

     Probably, less than a minute.  I mean, within a matter of
seconds, actually, because every time the tube kicks over into the
buck, it’s not going to kick over and land perfectly sitting straight. 
You know, you have to flip it to make sure that it lands or it’s
facing the same way as all the other ones; so, you can gain more
room.          

     So, you have to basically flip every single piece even if you’re
not going to cut a sample off of it. (T. 36).

The claimant offered that his work hours varied in December 2012, from eight to twelve hours. 

The claimant added, regarding his work schedule during the afore period:

     I believe, it was 7:00 - - either 7:00 to 3:00 or 7:00 to 7:00 or
7:00 to 5:00.  Our hours just fluctuated a lot.  We worked a lot of
hours. 
(T. 36).

The claimant testified that the amount of weekly overtime varied, from ten to twenty hours.  The

testimony of the claimant reflects that he performed the job which entailed the flipping

movement for two years solid leading up to the time of his injury. (T. 37). 

The claimant testified that he paid out-of-pocket, his co-pay, for the treatment he received

under the care of Dr. Yao, to include the right elbow surgery, and his health insurance paid the

remainder.  The claimant has health insurance through his employment with respondent-

employer.  Regarding the afore, the claimant’s testimony reflects:
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     But there’s like - - for example, every time I see the doctor, I
had to pay a co-pay, and each time I seen him it was thirty, thirty
dollars.  I believe I paid anywhere from twenty-five to thirty-five
dollars nearly every time. (T. 39).

 The testimony of the claimant reflects that he received short-term disability benefits from Sun

Life Financial during the time he was off work pursuant to the directions of Dr. Yao.  Claimant

estimates that the afore was in the net amount of $1,021.00, per week.  The short-term disability

policy was also through the claimant’s employment with respondent-employer.

Regarding the functionality of his right arm at work presently, the claimant offered:

     Well, I mean, it’s different.  There’s a brace that I use that the
doctor prescribed me, and basically, that’s for any time - - I thought
it was a temporary, but after talking to him, it’s one of those that I
need to keep, like, if I’m doing any kind of physical work with it,
and basically, what that does, is it kind of pins that muscle down;
so, I don’t re-injure it again, because the way he explained it to me
is - -   (T. 40).

As far as his ability to perform his job duties with the residuals right elbow injury, the claimant 

testified:

     Well, it’s - - I can still do a lot of it, but a lot of the other, a lot
of the heavier lifting, I really can’t, I really can’t do.  It’s more or
less that I’m - - not only am I afraid that I’m going to re-injure it,
because of it being so easy to do, but it’s just the weight of things, I
can’t really - - can’t really pick up anymore. (T. 40).

The claimant added that the fact that he is in a lighter job position has been beneficial.

The testimony of the claimant reflects, regarding the identity of Terrence Blackburn:

     He is a guy that works in the small mill, and the same mill that I
worked on when I was working on that inspection line. (T. 41).

The claimant maintains that Mr. Blackburn worked in the same position in December 2012, and

in close proximity to him.  The testimony of the claimant reflects that Javier Gonzales worked in
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the same area as he did.  The claimant maintains that both Mr. Blackburn and Mr. Gonzales were

working at the time he suffered his right elbow injury.  The claimant also testified that he had a

conversation with them about his injury.

After seeing Dr. Lack on January 9, 2013, restriction of no lifting with the right arm was

placed on the claimant’s work activities.  The claimant confirmed that following the January 9,

2013, visit to Dr. Lack he was placed in a light-duty position at respondent-employer:

     Yes, sir.  I took, I guess, the light duty note that I got from my
doctor in to Ray our Plant Manager, and told him that I needed to
be on light duty because of the injury.  He said, “Oh, you know,
that’s no problem.  We can do that.  We can, you know,
accommodate that.”  So, me and the lab guy, the guy who brought
me out when I got hurt, me and him switched our jobs for that day,
and he did my job and I did his lab job.  And we did that for a day,
and the next day, I guess, everybody went back to their old
positions and I knew that that one day wasn’t going to be enough to
recover from this type of injury. 
(T. 42). 

The claimant testified that following the one (1) day job change he returned to his regular

position on the inspection line.  Following the realization that he was not physically capable of

performing the inspection job, he stopped working.  Regarding the afore, the claimant testified:

     I’m not sure if it was that day or the next day after that or it was
soon after that I went back to my doctor, and I don’t know - - I
went back to my doctor. (T. 43).

The claimant returned to Dr. Yao on January 12, 2013.  The claimant is uncertain when he

started taking leave from work due to the right elbow.  The claimant testified that he took off on

two (2) occasions for leave associated with his right elbow injury, noting that the first time was

of a month duration, and was prior to January 9, 2013.  The second time that he took off on leave

was following the January 12, 2013, visit to Dr. Yao, and continued until July 2013. 
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The deposition of the claimant was obtained by the respondent on July 29, 2013.  During

cross-examination the claimant conceded that he had been in the inspection job on several

different occasions:

     Not that I can remember.  I believe that that’s - - the inspection
job is - - it may have been not too long after that, but I was - - I
mean, I’d been back and forth on a lot of jobs there, but that was
my essential job. (T. 45). 

The claimant disputes that he had only been in the inspection job for approximately a month

before December 3, 2012:

     Well, I mean, mainly because a lot of the jobs that I have done
since I’ve been out there haven’t been, you know, documented
correctly.  I don’t know if it’s anything that’s because of the
amount of work that everybody has to do and especially the
management positions, but I’m not sure if that stuff’s been kept up
with the way it should. (T. 45). 

The claimant added, regarding the duration of time he had been in the inspection position before

December 3, 2012:

     Before December 3rd, it was a lot longer than a month, I know
that.  It was probably no less than six months. (T. 46). 

The claimant acknowledged that he started his last period of employment at respondent-

employer in July 2011.  The claimant further acknowledged that during his deposition he testified

that had been diagnosed with “some type of carpal tunnel”, however never underwent surgery in

connection with same.   The claimant insist that the carpal tunnel syndrome was only in his left

arm.  Later, the claimant conceded that he may have had carpal tunnel syndrome in both his

hands. (T. 48).   The claimant further acknowledged that he continued to be symptomatic relative

to the afore condition through the time of the deposition. 
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The testimony of the claimant reflects that during his deposition he responded that he was

not certain if he told his supervisor “about the onset” of pain in his arm.  The claimant explained

that he in fact told Rob Shirk of his injury when the same walked into the lab as he was

bandaging his arm.   The claimant asserts a specific incident injury on December 3, 2012, which

serves as the basis for the present claim, and uses his telephone records as corroboration.  The

claimant acknowledged that the Form C he completed in connection with this claim listed the

date of injury as January 8, 2013, and as the cause of his injury as “overuse or too much weight”

put on the injured limb. (RX #2, p. 6).   

The claimant testified the he had no recollection of telling Dr. Lack that his injury

occurred on November 29, 2012, and that he did not have a specific incident. (CX #1, p. 1).  As

to whether he relayed the same history to Dr. Yao as he did to Dr. Lack, the claimant responded,

“I guess I’m confused. I don’t know”.  (T. 52).  Regarding the afore, the claimant continued:

     See, that’s what I told my lawyer from the beginning.  The
dates, I’m not really sure of any of the dates, but I went to so many
- - I went to the doctor so many times. 

     Not so many doctors, just two doctors, but I went so many
different times and there were so many different times that there
was light duty notes, and in other words, it wasn’t just me saying,
“Hey, I was - - you know, I was just injured out here, and this is
what happened.”  And they said, “Okay.  Well, let’s document it
and go straight to the doctor.”  It wasn’t anything like that. (T. 52). 

Finally, the claimant testified that he did not know if he told Dr. Yao the same thing he told Dr.

Lack about the date and nature of his injury. (T. 53).   The claimant concedes that at the time he

provided his deposition, he gave yet another date that he had been having problems for a month

prior to December 3, 2012.   Despite the prior dates listed, the claimant maintains that the date of
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his injury was December 3, 2012.  

As to whether he decided to assert a specific incident injury only after his claim had been

denied by respondents, the maintains that he was unaware that the claim had been denied.  The

claimant acknowledged that he signed a Form AR-C, claim for Compensation, on March 12,

2013.   The claimant testified that he was receiving “disability pay” , and if the same was

different from workers’ compensation benefits, then he was not receiving workers’ compensation

benefits in March 2013.  As to why he failed to include in the description of his injury in the

various reports and filings, the occurrence of a specific popping incident in his elbow, the

claimant testified that he “thought that I did explain that to them”. (T. 54). 

The claimant asserts that he thought that he had included the specific incident of the

popping in his right elbow in the Form AR-C that was completed and signed by him on March

12, 2013. (RX #2, p. 6).  Regarding the afore, the claimant testified:

     I mean, that’s what I’m saying.  I thought that I put that on
there.

     I mean, there were several forms that I filled out and I figured -
- I could have swore I put that on there, too. (T. 55).

After reviewing the Form AR-C, the claimant concedes that the specific incident is not reflected

on it.   The testimony of the claimant reflects, regarding the contents of the description of his

injury from the Form AR-C:

     Well, it just says, that “The cause of injury was overuse or too
much weight put on the injured limb,”and that’s the tube being the
weight.  That’s - - “the job consists of constant flipping of the
tubes that strains the muscles and arms.  Tube weight is anywhere
from three hundred pounds to about one and a half tons roughly. 
This type of motion is very strenuous.” (T. 56).
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The claimant concedes that his signature appears at the bottom of the December 6, 2012, Work

Status slip of Dr. Yao, as well as writing above his signature which reflects “– Not work related”.

(RX #1, p. 5).   During his deposition, the claimant testified regarding possible conversation with

Allan Lambert, the safety manager, and the nexus of his right elbow complaint to his work

activities. (T. 57-58). The claimant specifically denies that he told either Ray Falk or Galen

Davidson that his condition was not work-related.  

The claimant acknowledged receiving short-term benefits for six (6) months from Sun

Life, netting $1,021.00, per week, which was greater than his net earnings while working.  The

claimant denied receiving the afore benefits until he returned to work in July 2013.  Regarding

the afore, the testimony of the claimant reflects:

     No, sir.  No, sir.  I think it only lasted for up to six months or so.

     And afterwards the long-term disability was supposed to take
over, but yet, I - - they’re still trying to - - they’re still in the works
of trying to get that reimbursement paid to me, and they haven’t
done it yet, but it’s roughly three or four weeks of that that I never
got paid for.  So, I actually went three or four weeks without
getting any pay after the short-term disability ended. (T. 60). 

At the end of the three (3) weeks, the claimant returned to Dr. Yao and was released to return to

work.  Regarding the afore, the testimony of the claimant reflects:

     No, sir.  I went to Yao, and he did his examination and said that
if I felt like I was ready to go back to work, then, he would release
me to go back to work. (T. 61).

The claimant acknowledged that he requested the release of Dr. Yao so that he could return to

work. (T. 61).  The claimant does not dispute the amount of short-term disability benefits he

received from Sun Life, which totaled $28,766.40.
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The claimant returned to work at respondent-employer in the lab position on July 15,

2013.  The claimant testified that he had returned to Dr. Yao on one occasion since his

deposition.  The claimant is not taking prescription medication in connection with his right

arm/elbow complaint.  The claimant continues to wear a brace on his right elbow.  

The claimant confirmed that he was off work from respondent-employer from December

18, 2012, until January 8, 2013.  The claimant acknowledged that part of his time off from work

covered the Christmas and New Year’s break.  While uncertain if the whole plant was shut down

for the Christmas and New Year’s break, the claimant acknowledged that he was scheduled to be

off work. 

During re-direct examination, the claimant testified that he has had no other workers’

compensation claims at JMC.  The claimant was taken to the designated physician of respondents

on January 9, 2013.  The claimant offered that he would not have expected supervisory personnel

of respondent-employer to take him to the company doctor for some injury unrelated to his work.

The claimant’s testimony reflects that at the time of the January 9, 2013, visit to Dr. Lack he was

accompanied by Allan Lambert, the safety manager, who was present during his meeting with the

doctor.  

The claimant denied that he had any incident outside of work that could have caused an

injury to his right elbow.  The claimant testified regarding the outside activities he engaged in

during November and December 2012:

     Well, whenever I get home, I spend time with my family, and
until I go to bed all I do is read.  That’s all I do.  (T. 64).

During further cross-examination, the claimant offered, regarding the absence of a specific
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incident in the histories of his initial visits Drs. Lack and Yao:

     Well, at Dr. Lack’s office I was never really asked anything.  It
was more or less - - I don’t want to say he interrogating (sic) me,
but in a sense, it felt like he was.  It felt like he was kind of, you
know - - basically, for example, you know, “You say this happened
at work,” you know.  And I would say, “Yeah.”  And he goes,
“Well, what were you doing when it happened at work?”  It felt
like he was against me the entire time.  So, I don’t even think that
question ever really came up whether or not, you know, if it
happened outside of work or not. 
(T. 65). 

The testimony of the claimant reflects that the atmosphere at Dr. Yao’s office was not similar to

that at the office of Dr. Lack.  The claimant acknowledged that he went to Dr. Yao on his own.

While uncertain about the writing on the March 12, 2013,  Form AR-C, Claim for

Compensation, with respect to the date of injury, the claimant acknowledged that the writing

comprising a description of the injury, and the signature at the bottom of the document was done

by him.  The claimant offered, in terms of a an explanation of “too much weight put on the

injured limb”:

     Well, I knew that there was a short section that you can fill out
and there’s not too much room that you can put a detailed
explanation, because the detailed explanation that I essentially had
was about two pages long just in detail exactly what happened, and
I knew I had to shorten it up for that little bitty section.  So,
basically the essential problem is the weight of something injured
my arm, and that’s, I guess, I figured that was the best way that I
can put it on there. (T. 68).

The claimant testified, regarding the above:

     No, sir.  To me, everything that happened was pretty much
summed up in that [brief description on how injury] right there.

     I still believe it is. (T. 69).
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The testimony of Javier Gonzales was provided by deposition. (CX #3).  Mr. Gonzales

testified that he works at respondent as the tooling guy with duties that include changing rolls,

bearings, and making sure that everything is good for the next run, and has been so employed for

approximately one and a half (1 ½) years.  The testimony of Mr. Gonzales reflects that

respondent runs round and square tubes of different sizes, from two and a half inches to five

inches in size.  

Mr. Gonzales testified that he is familiar with the claimant, who works in an area

approximately 40 to 50 feet apart.  Mr. Gonzales’ testimony reflects that he is familiar with the

fact that the claimant has alleged sustaining an injury at work.  Regarding the afore, Mr.

Gonzales testified:

     I know that he had supposedly got hurt while working over
there.  I can’t remember the date because it’s been a while back. 
What I can remember is that it was before Christmas though. (CX
#3, p. 7).

Mr. Gonzales testified that he is unable to see the claimant’s work area from where he works,

noting that his view is blocked by a saw house and some rail guards.   The testimony of Mr.

Gonzales reflects, regarding his first notice of the claimant’s alleged injury:

     The first thing I’ve heard is he was trying to flip over a big, long
tube and we were down because there was something wrong with
the saw house so we were actually working on the other side of the
saw house.  That’s why I could see Daniel from where I was
standing.  And one of my friends, Josh Milligan, told me he was
having trouble flipping it so I looked over and I saw that he was
having trouble trying to flip that pipe. (CX #3, p. 8).

Mr. Gonzales continued regarding how he acquired notice of the claimant’s injury:

     Daniel came and talked to me about it.  After he flipped the
pipe, he came over and he asked if I saw him trying to flip that pipe
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and I said, “yeah, I didn’t think you were going to be able to do it
but you done it.”  And he said, “well, when I flipped it, I hurt - - I
felt a pull in my arm like I got - - and I think it’s hurt.”  And I said,
“you need to go talk to supervisor, let them tell you what you need
to do if you need to wrap it around or just go to the hospital and see
how bad it is.”  At that point, he - - I think he wen to the first aid
room.  He told me he was going to go to the first aid room and then
go talk to Rob. (CX #3, p. 10). 

Mr. Gonzales testified that he does not remember which elbow or which arm the claimant

mentioned as being hurt.   Mr. Gonzales added:

     Yeah, he showed me a body part a little bit above the elbow but
like I don’t know if it was the left or the right. 

     Yes, yes.  He actually pointed to a little bit above his elbow. 
(CX #3, p. 11).

Mr. Gonzales narrowed down the time frame of his conversation with the claimant as being in

between Thanksgiving and Christmas.   The testimony of Mr. Gonzales reflects that it was his

impression that the claimant has just experienced the problem at the time of their conversation:

     Yes.  Yes, because like I said he was trying to flip a real long
pipe and if your elbow or your arm is hurting before then, it would
be a real, real complicated to do that. (CX #3, p. 11). 

In describing the pipe involved in the claimant’s effort to flip, Mr. Gonzales testified that

while he did not remember the size of it, it was square and longer than 20 feet.  As to the

direction the claimant went following his conversation, Mr. Gonzales testified:

     Yes, because my area is - - well, it’s towards the - - he started
walking toward the first aid room which - - my area is right in front
of the walk isle and he started walking to the east sign and that’s
where it’s at. (CX #3, p. 13).

Regarding his recollection of seeing the claimant later, Mr. Gonzales testified:

     He came back with his arm wrapped around something.  I don’t
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know if it was just a cold patch that he put on and he told me that
he talked to Rob and Rob told him to get back to his work area.  He
was going to talk to safety guy or somebody else and then let him
know what he needed to do.  (CX #3, p. 13). 

As far as the claimant’s work activities thereafter the remainder of the day, Mr. Gonzales

testified:

     No, I didn’t see him working on that portion.  At that time, they
mill started running so I went back to my area back to doing my
job and I actually got my back towards him, so I didn’t see him
working after that. (CX #3, p. 14).

During cross-examination, Mr. Gonzales testified that he did not see the claimant turn the

pipe, however he did see him with the turner hooked to the pipe “and that he was putting all his

body weight to it”. (CX # 3, p. 16).

The testimony of Mr. Gonzales further reflects, regarding the amount of time that elapsed 

between his conversation with the claimant and the time where the claimant came back and said

he had spoken with Mr. Shirk was “about 15 or 20 minutes”. (CX #3, p. 17).

The testimony of Terrence Blackburn was obtained by deposition. (CX #4).  Mr.

Blackburn’s testimony reflects that he is employed by respondent-employer and that his work

station is “right behind” that of the claimant.  (CX #4, p.4).  Mr. Blackburn has known the

claimant for seven (7) years. 

Mr. Blackburn testified that he is aware that the claimant is making a claim that in either

late November or mid-December 2012, he had an incident at work.  Regarding his knowledge of

the incident, Mr. Blackburn’s testimony reflects:

     Okay, uh, I was standing outside the building, me and a couple
of other guys, just talking and Hohn came up holding his arm and
he just told me that he had hurt his arm flipping pipe.  He said he
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talked to his supervisor and told him what happened and he said
his supervisor told, which the supervisor’s name is Rob Shirk and
he said that Rob Shirk told him to go ahead and take it easy for the
rest of the day and I would say probably thirty minutes after that he
came back out there where I was standing at and he had a ACE
bandage on [h]is arm.  

     I never seen him do but I know when he came outside he told
me that that was what happened.  (CX #4, p. 5).

Mr. Blackburn provided testimony regarding the mechanics of handling work-related injuries at

respondent-employer:

     When you go to the supervisor they are supposed to fill out a
sheet after your get injured and then you have a safety guy you go
to, you go to him too also and let him know that you are injured.  I
don’t exactly know how it works, that situation, I mean talking
about, I am just talking about injuries after it happens. (CX #4, p.
6).

Mr. Blackburn testified that he did not see Mr. Shirk around the claimant near the time it

happened.  Mr. Blackburn testified that the claimant did not tell him where he got the Ace

bandage, however he noted that there is a first aid room where the employees can get anything

they need as far as treating the injury.  Later Mr. Blackburn testified:

     I asked him, you know, one day about and he said he went up
there and got it because you have to sign stuff out and you can find
that receipt where he got that Ace bandage out of the first aid
room. 
(CX #4, p. 6).

Galen Brice Davidson, the Maintenance Manager at respondent-employer, testified that

he has held that position for two and a half (2 ½) years.  Mr. Davidson’s testimony reflects that

he was working at respondent-employer in late 2012 and early 2013, when he had an occasion to

have dealings with the claimant.  Mr. Davidson discussed the circumstances surrounding a
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December 7, 2012, e-mail, which he prepared. (RX #2, p. 3).  Regarding the afore, Mr.

Davidson’s testimony reflects:

     I was sitting at my desk and Daniel was standing at my door,
and I noticed that he had a bandage on his arm, and I had asked
him, you know, what was wrong.  And he told me that, you know,
he’d hurt himself.  I said, “Well, did you hurt yourself at work?” 
He said, “No.”  I said, “Well, have you told Allan about it?”  He
said, “No, I haven’t told Allan.”  I said, “Well, you’re working out
here just in case it is something.  I don’t want it to aggravate or get
hurt.”  I said, “Allan needs to know about it.  He’s our safety guy;
so, even if it’s an outside injury, if it prolongs you from getting
hurt or damaging it out here,” I said, “you need to let him know
and address it.”  So, I think that’s when he went and talked to him.
(T. 72-73). 

Mr. Davidson denies that he suggested to the claimant that right arm complaint was not

work-related or attempt to coerce such a response out of him.  Mr. Davidson maintains that the

claimant volunteered that his right arm complaint was not work-related.  Mr. Davidson explained

that he sent the December 7, 2012, e-mail to document his conversation with the claimant.  Mr.

Davidson testified that the claimant did not hesitate or act in any way that he was thinking or

trying to recall anything when he responded that his complaint was not work-related.  The

testimony of Mr. Davidson reflects that he also overheard the claimant tell Mr. Lambert that his

problem was not work-related.  Mr. Davidson offered that the afore occurred five to ten minutes

on the same day.  

During cross-examination, Mr. Davidson testified that he was not aware that the claimant

had been sent to the respondent’s designated medical provider, Dr. Lack, on January 9, 2013. 

Regarding the afore, Mr. Davidson added, “No, I’m not responsible for any of that”.  (T. 75). 

Likewise, Mr. Davidson noted that he was not aware of any information that was turned into the
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workers’ compensation carrier regarding the claimant.  As to whether he became aware that the

claimant had some elbow injury in December 2012, Mr. Davidson testified:

     I didn’t know when he had it.  I just - - when I saw the bandage
on him, I asked him if he had talked to Allan. 

     It [the bandage] was on his right arm, yeah. (T.  75). 

Mr. Davidson testified that the December 7, 2012, e-mail was prepared and sent on the

same day that he observed the claimant’s bandaged right elbow.  As to whether he saw the

claimant on a daily basis at work, Mr. Davidson’s testimony reflects:

     If I went to the floor, but I’m responsible for both mills.  So, I
mean, if I walked to that area, yes, I could see Daniel. (T. 76).  

Mr. Davidson did not recall if he saw the claimant at work on December 6, 2012, which would

have been the day prior to the December 7, 2012, e-mail. Mr. Davidson added that he did not see

the claimant on December 7, 2012, until he saw him in his office standing in the door.

During further cross-examination, Mr. Davidson elaborated on the reason he felt the need

to document the December 7, 2012, conversation with the claimant with an e-mail:

     Because after talking to Allan about that, I needed to make sure
that our conversation was recorded.

     So, there was no changing of stories later on. (T. 77). 

James Robert Shirk, Production Manager for respondent-employer, testified that in fall

and winter of 2012, he held the employment position of Production Supervisor.  During the

period of November 2012 through January 2013, Mr. Shirk was the direct supervisor of the

claimant, and as such, the person to whom he should report a work-related injury.  Regarding the

first interaction he had with the claimant concerning any type of problem with his elbow, the
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testimony of Mr. Shirk reflects:

     The first I knew of anything was in - - it was mid-December of
2012.  He bought me a doctor’s note stating that he had been to the
doctor, “Here is my release,” and that was the first I had heard of
anything. (T. 79).

Mr. Shirk denies that the claimant relayed to him in any form that his problem was work-related 

during the above-conversation.  As to whether he inquired the same of the claimant during the

conversation, Mr. Shirk testified:

     At the time, no, I did not.  Like I said, I was caught off guard
with him bringing me a doctor release for- - I didn’t understand
what it was for. 

     So, I didn’t even pursue it at the time. (T. 79-80).

Mr. Shirk did provided testimony regarding a conversation he had with the claimant in

the lab area of respondent-employer:

     I recall an incident like that, but that was in January when he - -
that was in January and it was not - - when he came back to work. 

     And there wasn’t a bandage present, it was - - I walked in on
him.  He was flexing his arm at the time, and I asked him what was
- - what the issue was, was he okay.  (T. 80).

Mr. Shirk denied that the above occurred on December 3, 2013.  Mr. Shirk testified that the

claimant brought the note to him in mid-December 2012.  Following the afore, Mr. Shirk

testified:

     When he brought me the note, as I mentioned, I was - - it caught
me off guard, because I was not aware of any injuries or any work -
- or anything from the doctor to have him bring a doctor’s release. 
So, I took it and gave it [to] Ray Falk our Plant Manager, and
brought it to his attention. (T. 80).

Mr. Shirk testified regarding the protocol he would have followed had the claimant told him that
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he hurt himself at work:

     If he had brought it to my attention, I would have launched an
investigation to what had happened, when it would have happened. 
I would have contacted Allan our safety - - Allan Lambert, our
safety coordinator and let him know, and filed a - - we would have
gone from there and probably filed an injury report. (T. 81).

Mr. Shirk testified regarding the work the claimant would have been doing at the small

quality control inspector job, with respect to the use of his right hand:

     The small mill on an average day I would say for an hour maybe
twelve to fifteen tubes and hour would require handling, cutting up
the samples and doing the tests on them. (T. 81).

Mr. Shirk denies that there any type of speed quota on how quickly the claimant needs to cut the

samples or handle the tubes.  Regarding the frequency the claimant was having to cut samples of

tubes, Mr. Shirk’s testimony reflects:

     We have a thirty-minute criteria; every thirty minutes there’s a
sample that needs to be cut for dimensional testing and physical
construction testing. (T. 81). 

Mr. Shirk maintains that typically the only time the claimant would be turning a tube for all four

sides is if he is cutting a sample.  As far as a need for the claimant to turn a tube completely,

three hundred and sixty degrees, Mr. Shirk offered:

     Not if there’s not any - - if there’s not - - you’re not cutting a
sample, then, no, I don’t see any reason for that.  There would not
be. (T. 82).

Mr. Shirk testified that the job performed by the claimant was not rapid in his opinion.  As far as

repetitive movement over a significant period of time entailed in the job, Mr. Shirk ‘s testimony

reflects:

     There is bending and stooping picking the samples up, but that
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is over an eight-hour period.  So, there is a little bit, yes. (T. 82).

As far as repetitive activity involving the right arm is concerned in the discharge of the

claimant’s job duties, Mr. Shirk testified that the same would entail turning the tube four times

while cutting the sample.  Regarding the afore, Mr. Shirk testified:

     It’s every thirty minutes as long as the mill is running.  If the
mill is not running, if there’s a change over, if there’s lunch, then,
no that doesn’t apply. (T. 82). 

The testimony of Mr. Shirk reflects that there is time during the day when the mill would be shut

down for an hour or two:

     Yes, if the mill is on change-over, which takes approximately
an hour to two hours, there’s no production.  There’s no tubes
coming down.  There’s no samples having to be taken. (T. 83).

Mr. Shirk offered that on a good day the change-over occur once a day minimum.  The testimony

of Mr. Shirk also reflects that during the lunch hour the entire mill is shut down, adding:

     At that time, the lunch was shutting down.  Oh, I’m sorry, the
mill was shutting down, because we did not have the personnel in
place to run through the lunch hour. (T. 83).

During those instances when the mill is shut down and there are no tubes coming down the line,

Mr. Shirk testified regarding the claimant’s job duties at that point:

     Help out where he could, on the change-over if necessary, help
in the lab; because he was a quality inspector, he would help in the
lab and help them do samples. (T. 83). 

Mr. Shirk explained that “change-over” on the mill entailed getting the area ready for the next

size and gauge coming in.  Finally, Mr. Shirk testified that he not aware of any type of policy at

respondent-employer that discourage reporting a work-related injury.  

During cross-examination, Mr. Shirk testified:
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     The biggest sign on our building is our sign that states we’ve
[been] accident free for so many period of days or months. (T. 84).

Mr. Shirk offered that the reason respondent-employer promotes the information reflected on the

sign is because “we’re proud of our safety record”. (T. 85).   In elaborating on the afore, Mr.

Shirk testified:

     It means we provide a safe work environment for our
employees, and we do what we can to adhere to that. (T. 85).

Mr. Shirk testified that employees of respondent-employer who suffer non-work-related

injuries are not typically sent to the respondent’s designated medical provider.  Mr. Shirk’s

testimony reflects that he is aware that the claimant was sent to the company doctor in January

2013.  Mr. Shirk offered that the information contained on the January 11, 2013, Workers’

Compensation – First Report of Injury or Illness, Form 1A, regarding the claimant’s injury was

provided through safety coordinator, Mr. Lambert. (RX #2, p. 5).

Mr. Shirk testified that he has no recollection of  the claimant ever telling him that he

believed that his right elbow problem was related to his work.  Mr. Shirk’s testimony reflects that

both Terrence Blackburn and Javier Gonzales are employees of respondent-employer and that he

has no problem with the credibility of either.  Mr. Shirk testified:

     I’ve been a supervisor over Terrance Blackburn.  I know Javie
or Javier, he works for Larry Tubbs.  He’s not under my direct
supervision. (T. 88).

After reviewing the December 7, 2012, e-mail of Mr. Davidson regarding the conversation he

had with the claimant, Mr. Shirk again confirmed that it was in January 2013, that he saw the

claimant in the lab, not December 2012.  Mr. Shirk testified regarding the first contact he had

with the claimant:
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     The first contact I had was when he bought me a doctor’s note
in mid-December saying that, “Here I’ve got this doctor’s note.”
(T. 89).

While uncertain of the author of the doctor’s note, Mr. Shirk confirmed that the note suggested

that the claimant should be off work for some period of time. 

Mr. Shirk testified that he was aware of the medical opinion floating around that

indicated that the way the claimant described using his arm at work was consistent with the

mechanism of his injury that can cause his condition.  As to how he became aware of the afore, 

Mr. Shirk testified:

     It would have had to have been from seeing documents similar
to that, and from the doctor’s note stating when he was going to be
able to return to work. (T. 90).

Mr. Shirk denies that he specifically asked the claimant if the right elbow complaint was work-

related.   Mr. Shirk continued:

     Well, once he brought me the note, the original note that I was
provided with and I gave it to Ray, and got Ray and Allan Lambert
involved, after that point in time I kind of stepped back and let
them deal with it. (T. 92).

Mr. Shirk testified that he was familiar with the claimant’s job duties at the inspection

position, and confirmed that the depiction in the photograph in evidence is an accurate

representation of the area that the claimant worked in December 2012. (CX #2, p. 2-4).  Mr.

Shirk’s testimony reflects that the pipe turner was used twelve to fifteen times in an hour.  Mr.

Shirk offered, regarding the number of pipes to come off the line into a chute per hour:

     Well, a lot of it depends on the mill speed.  They’ll gauge the
size they’re running.  It could be ten, fifteen, twenty pieces [per
hour]. 
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     That would be on the - - that would be on the high side. (T. 94).

Mr. Shirk testified that there was no job description stating that the pieces of steel had to be flat

so that more steel could fit on top.  Regarding the typical weigh of the pipes, Mr. Shirk noted that

the same ranged from a hundred to two hundred pounds, depending on the size and gauge. 

Mr. Shirk denied that he put the claimant in the lab and the lab person on the inspection

position for any length of time because the claimant was claiming that his right arm was hurting,

adding:

     No, because when he claimed his right arm was hurting, he was
off work at the time, and then, he came back with a full doctor’s
release and we put him back on the line with that release. (T. 95).

Mr. Shirk continued, regarding the above:

     We put him back on, and shortly into the shift, I encountered
him in the lab flexing his arm, and asked him what had happened
and he mentioned that he may - - thought he aggravated it again, it
was a little bit sore.  And at that point, I took him back up to the
front office and got with Reagan, and explained what I had seen
and what - - talking to Daniel, what he told me. (T. 95-96).

The testimony of Mr. Shirk reflects that at the time in January 2013, the claimant stated that his

arm was hurting he got the sense that the claimant was relating it to his work.  It was at that point

that the claimant was sent to Dr. Lack.  Mr. Shirk added, regarding the afore:

     I believe so, and that’s when Allan, our Safety Board Member
got involved again. (T. 96).

During further direct examination, Mr. Shirk confirmed that with a tube coming down the

chute every twelve (12) to fifteen (15) minutes per hour, the same amounted to a tube every four

(4) or five (5) minutes.  Further, Mr. Shirk testified that only every thirty (30) minutes is it

required that the individual in the inspection position turn a tube four (4) times to get a sample. 
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Mr. Shirk’s testimony further reflects:

     In addition to the sample, he has coverage to mention if there
was a heat change, a different chemistry of steel comes in, he is
also required to cut a sample from there? (sic)

Regarding the frequency of the afore, Mr. Shirk testified:

     Oh, they are very random.  It may have a run with a single heat
where there’s only one time at all for the entire hour or for the
entire shift.  There may be two or three heats in a run.  So, there’d
be a few more.  Again, it’s very fluid on cutting those samples. (T.
97).

Raymond Gerald Falk, Plant Manager of Atlas Tube, testified that he was in that position

in late 2012 and early 2013.  The testimony of Mr. Falk reflects that he is familiar with the

claimant, although his contact with the present claim has been limited.  Mr. Falk asserts that he

has heard the claimant say on many occasions that the right elbow problem was not work-related. 

Regarding the first occasion, Mr. Falk testified:

     The first one would have been just before Christmas, where he
brought in a note from the doctor’s office saying that he was
released with a limited duty, and we sat down and we talked about
it, because we don’t have a limited-duty work position in our
facility.  I asked him repeatedly if he thought that it was related to
anything at work.  Each time he told me, no, it was not.  And that,
you know, if it wasn’t work-related, then, he would have to, you
know, take the doctors advice and stay off from work, because we
didn’t have a position, and we don’t cater to that at the plant. (T.
100-101). 

Mr. Falk confirmed that the above conversation with the claimant occurred after the claimant was

brought to him by Mr. Shirk with a doctor’s note.  Mr. Falk testified that at the time of the

conversation with the claimant, only Mr. Shirk was present at the beginning of it.  

Regarding the context of the second occasion in which the claimant stated that his right
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elbow problem was not work-related, Mr. Falk testified:

     Yes, that would have been after he’d returned back to work, and
that same day Rob brought him back up to the office and said that
he was - -you know, he came back in with a full release.  Said that
it was bothering him again, and we sat down and we talked about
it, because I wanted to find out if it was work-related, then, we
would handle it through the normal work channels. 

     At that time, he said it wasn’t work-related.

     This is in January [2013].  (T. 101-102).

As to the third instance when the claimant stated that his right elbow problem was not work-

related, Mr. Falk testified:

     Well, there were several times during that, and he was very
upset with his doctor at that time.  It was a thirty-minute
conversation about what he thought he should do to get himself
taken care of, and repeatedly I said, “If it’s work-related, we’ll take
care of it.  If it’s not work-related, you need to use your medical
insurance and take care of it.”

     The next day when Allan bought him back him in, again stated
that it wasn’t work-related.  “I don’t know how I did it,” and that
was the last of the conversations. (T. 102).

The claimant was subsequently sent to Dr. Lack, who the respondent-employer uses for

employee physicals and work-related injuries.  In explaining how the claimant came to be sent to

Dr. Lack, Mr. Falk testified:

     Well, on that January instance where he came back, Daniel was
almost kind of distraught about the way his arm was and how it
wasn’t getting better, and he didn’t know what to do with it, and
that his current doctor wasn’t helping him, and just to make sure
that it wasn’t a work-related incident, and also to get him another
opinion and to try to find him some help for his - - you know, his
arm.  If it wasn’t work-related, then, you know, we want to make
sure that all of our employees are taken care of to the best.  So, at
that point, I said, “Hey let’s get you checked by our company
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doctor and see what’s going on here and, you know, where we
should go with it, and if it’s not, then, he can make a
recommendation on another doctor that maybe you would like to
use better.” (T. 103).

Mr. Falk maintains that there was no indication or representation made to the claimant that his

elbow condition was being recognized as a work-related condition at the point of the above.   As

to the second opinion characterization of the visit to Dr. Lack, Mr. Falk elaborated:

     Right.  Right, to be sure that it was a continuation of his
previous injury, he hadn’t injured it, and to help him, you know,
seek the proper care. (T. 104).

Regardless of the sign posting on the building of no lost time injury since 2006, Mr. Falk

testified that does not matter, financially, whether a person puts in claim for workers’

compensation or puts a claim on private health insurance and disability.  Regarding the afore, the

testimony of Mr. Falk reflects:

     We’re self-insured; so, whether we pay it out of workman’s
comp, we pay up to a five hundred thousand dollars, ($500,000),
on any claim that comes out.  So, whether it’s workman’s comp or
it’s paid directly to the employee through their normal wages, it’s
all the same -  - the same fund.  We pay the same amount either
way. (T. 104). 

Mr. Falk denies that there was a policy at respondent-employer of discouraging the reporting of

work-related injuries:

     No, quite the opposite.  We encourage everybody.  We have a
system we use called Intellects.  We report even minor, you know,
a scrap or a cut.  You know, most recently we had a truck driver
fall and cut his leg.  We report that within that intellect system, so
that we can get as much information about our accidents as
possible, so that we can be as, you know, forthcoming with
preventing them as we can be. 
(T. 105).
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As to the process that would have been initiated had the clamant reported a specific

incident injury occurring to his right elbow on December 3, 2012, the testimony of Mr. Falk

reflects:

     Well, he would have gone to - - well, we would have done an
accident report, and incident report.  Not an accident - - an incident
report on what happened and send them to the clinic to be checked,
and then, whatever medical care he needed he would have gotten.

     Yes, he would have been drug tested. (T. 105).

Mr. Falk testified that to his knowledge the claimant never reported a specific popping incident

with his right elbow occurring on December 3, 2012. 

Mr. Falk maintains that when he was having the conversations with the claimant in

December 2012 and January 2013, he was pointed and specific in his questioning of whether the

right elbow complaint was work-related and something that need to be handled on workers’

compensation.  Likewise, Mr. Falk testified that the claimant did not equivocate or hesitate

before replying that the condition was not work-related.  Mr. Falk did not attend the claimant’s

visit to Dr. Lack.  Mr. Falk testified that the claimant never mentioned any kind of overuse injury

involving his right arm before being sent to Dr. Lack.

During cross-examination, Mr. Falk offered regarding the entry in the January 9, 2013,

clinic note of Dr. Lack of the claimant being there “for work injury”:

     Because he was evaluating - - one of the things he was doing
was evaluating to see if it was work-related because it was pre-
existing before this instance to see if there was something new or if
there was a continuation of his previous injury, and in both cases
he was claiming were not work-related.  (T. 107).

Mr. Falk elaborated on the basis for the claimant being sent to Dr. Lack and the second opinion
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nature of the visit:

     Yes.  I believe we sent him to the idea to get an opinion, and
also to insure that, because he was so upset with his current doctor
that he had some - - you know, an opinion that might be able to
represent him to tell him where he could go get better care at. (T.
107).

The testimony of Mr. Falk reflects that the information in the records of Dr. Lack regarding the

instructions of Mr. Lambert with respects to the authorization of further medical treatment of the

claimant under its workers’ compensation program is consistent with the basis for the visit:

     Because his whole contention all the way along is that it was
not work-related .  If it’s not work-related, why does he need any
more care from us? (T. 109).

Mr. Falk maintains that had Dr. Lack report indicated that there appeared to be a new injury or

evidence of an acute/recent injury regarding the claimant:

     Well, at that point, we would have taken it on as if it was a
work injury and started treatment with our own doctors, not
through the medical system, but from, you know, our own system. 
Most definitely. 

     Yeah, through workers’ comp, most definitely. (T. 111).

Allan Jason Lambert testified that he is the Safety Manager at respondent-employer, a

position he held in late 2012 and early 2013.  Mr. Lambert’s testimony reflects that he is familiar

with the claimant and his workers’ compensation claim.  Mr. Lambert testified regarding his first

encounter with the claimant in the context of the claimant’s right elbow claim:

     On December 7th Mr. Davidson had brought Daniel to my
office, produced a work status note from Dr. Yao.  Said he was to
refrain from flipping tube.  I asked Daniel whether it was work-
related he said, “No.”  I asked him if he knew when it happened he
said, he did not know.  I again asked if this was a work-related
injury and he again said, “No.” (T. 113-114).
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Mr. Lambert denied that he attempted to persuade, argue, pressure or coerce the claimant to say

that  his right elbow complaint was not work-related during his trip to Dr. Lack’s office in

Jonesboro.  Mr. Lambert maintains that there was no discussion by the claimant alleging that the

elbow complaint was work-related during the Jonesboro trip.  

In reviewing the December 6, 2012, Work Status Report contained in the record, Mr.

Lambert confirmed that the writing, “not work-related” above the claimant’s signature at the

bottom of the document belonged to him. (RX #1, p. 5).  Mr. Lambert testified that the claimant

was present when he made the entry on the document:

     Yes, that’s the work status note that he provided.  When he said
that it was not work-related, I wrote that on the sheet and asked
him to sign that to verify that it was, in fact, not work-related.  (T.
115). 

Mr. Lambert testified that the December 6, 2012, Work Status Report was the document that the

claimant bought in on December 7, 2012.   Mr. Lambert explained why he felt the need to make

the entry on the document and to have the claimant sign it:

     With the reference to the flipping tubes and any time that
somebody has a personal injury, we want to make sure that it is
work-related or not work-related.  When somebody states that it’s
not, I always try and get a statement there that it is not work-related
to verify that just in case there is any dispute going down the road.
(T. 115-116).

Mr. Lambert maintains that the above is standard protocol for him if someone comes in with an

injury.  

Mr. Lambert testified that the claimant never came to him and attempted to recant or

withdraw his statement that the right elbow complaint was not work-related before filing his

claim on March 12, 2013.   As to the number of times he has heard the claimant say that the right
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elbow problem was not work-related, Mr. Lambert testified:

     I mean, there were several times that day, and again, on our trip
to Dr. Lack’s office, half a dozen give or take. (T. 116).

Mr. Lambert completed a Form 1A, First Report of Injury or Illness, on January 11, 2013,

regarding the claimant.  Mr. Lambert explained why the afore was completed and the disposition

of same:

     Well, for two reasons.  One, was a concern that there was a
potential aggravation, which is the reason we went Dr. Lack’s as
well, any time that we take anybody to the company doctor, we fill
out a first report of injury, because the bill has to be paid through
our insurance company to do it properly.  So, even if something is
expected to be a non-work-related injury, we still fill out a
compensation claim even if it’s going to be denied. (T. 117)

Mr. Lambert corroborated the testimony of Mr. Falk regarding the basis for sending the claimant

to Dr. Lack.   Regarding the statement that he made at the front window of Dr. Lack’s office

about further treatment of the claimant’s complaint as a workers’ compensation injury, Mr.

Lambert’s testimony reflects:

     I was there with another employee; and the nurse was simply
asking me where they were as far as status, as far a trying to
schedule PT appointments, and based on the appointment and Dr.
Lack’s statement it did not look like the claim was going to
proceed.  So, I simply told her that it did not look like it was going
to go anywhere.  She would have to file with his personal
insurance. (T. 118).

Mr. Lambert addressed the statement of Dr. Lack that led him to the above conclusion:

     The statement that he had on there that this was not a new
injury, this was a continuation of a pre-existing injury, which he
had stated several times that it’s not work-related. (T. 118).

Mr. Lambert denies that the claimant made any statement about a specific incident involving his
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right elbow popping while turning tube on December 3, 2012, either while en route to Dr. Lack’s

office or while returning from the visit. Mr. Lambert asserts that it was great deal of time after

the claimant had been off work before he first heard of a specific incident involving the

claimant’s right elbow, noting that he did not hear of same before the claimant’s deposition. 

In addressing the sign on the outside of the building of respondent-employer, Mr.

Lambert testified:

     It was - - the reason it was the size it was, was simply we were
trying to cover up an old sign.  We couldn’t - - the requirements on
putting our sign, and it’s very specific on how big and how wide it
is, we had to put something there, and that was something that we
were proud of, and we put on the side of the building just as a
statement.  The same statement is on several other facilities in our
company. 
(T. 119).

The testimony of Mr. Lambert corroborates that of Mr. Falk as far as the impact of the filing of a

workers’ compensation claim versus a claim for short-term disability and the health insurance

benefits, noting that respondent is self-paid for both.  As to why the claimant’s short-term

disability benefit would be more than his average weekly wages, Mr. Lambert’s testimony

reflects:

     It’s just based on the average wage over, I believe, the previous
twelve months.  So, depending on how much overtime was
worked, the rate could be different. (T. 120).

Mr. Lambert testified that the employee/claimant does not pay any part of the premium on the

short-term disability policy.  The employee/claimant does pay a portion of the premium on health

insurance.   Mr. Lambert noted that respondent pay all the medicals.  

Mr. Lambert testified that he is familiar with Mr. Terrence Blackburn, who is an
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employee of respondent.  Mr. Lambert’s testimony reflects, regarding the work-status of Mr.

Blackburn on December 3, 2012:

     He was off.  He was not working.  He had, I believe, a vacation
day.

     It’s noted in the attendance that he was not at work that day at
all. (T. 121).

Mr. Lambert denies that he ever said anything to the claimant about the need to preserve

the safety record at respondent-employer, or that there was any mention of the safety record while

en route to or from Dr. Lack’s office on January 9, 2013.  Mr. Lambert concurred with the

assessment of Mr. Shirk regarding the speed of the tubes and the need to turn the tubes.  Mr.

Lambert testified regarding the duration that the claimant has been in the Quality Control

Inspector position in the small mill prior to December 3, 2012:

     It appears that he was there when went to a two-crew shift,
which would have been the first part of November [2012]. 
Previous to that, he held other positions, but it was not on the small
mill. (T. 122).

In explaining why the claimant’s claim was denied as a workers’ compensation claim, in light of

the fact that financially or procedurally, it makes no difference whether the claim is handled as

workers’ compensation or non-workers’ compensation, Mr. Lambert’s testimony reflects:

     Because he had stated several times that it was not work-related. 
So, it would not be proper to put it through as a workers’
compensation claim when it isn’t. (T. 122).

During cross-examination, Mr. Lambert testified that he was present when the claimant

signed the December 6, 2012, Work Status Report. (RX #1, p. 5).  Mr. Lambert testified that he

wrote “not work-related” on the document before the claimant signed it.   As to his knowledge
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that the claimant was being treated by Dr. Yao on December 6, 2012, Mr. Lambert testified:

     He just said he was having problems with his right elbow; he
had it wrapped up at the time. (T. 124). 

Mr. Lambert testified that following the above, the claimant worked until December 18, 2012,

and was thereafter off work for a few weeks.  The testimony of Mr. Lambert reflects that the

claimant returned to work in January 2013, and was taken to Dr. Lack on January 9, 2013. 

The testimony of Mr. Lambert reflects that he accompanied the claimant from Blytheville

to Jonesboro for the appointment with Dr. Lack on January 9, 2013.  Mr. Lambert testified that

he was sitting in the room with the claimant and Dr. Lack during the claimant’s examination. 

Mr. Lambert concedes that he was aware that the claimant relayed during the January 9, 2013,

visit to Dr. Lack that his initial injury was on November 29, 2012, adding:

     Yes.  Yeah he had another work status note that had come up
with that date and had that date on it. (T. 125).

Mr. Lambert maintains that the claimant’s January 9, 2013, visit to Dr. Lack was for an

evaluation to determine if there was a work injury, which he describes as “the common practice

at the time”. (T. 126).

Responsive to why he did not tell the nurse at Dr. Lack’s office that the claimant had

relayed that his complaint was not work-related, Mr. Lambert testified:

     I did, and that was the other part of the injury again based on the
note that Dr. Lack had.  He did not put that in there. (T. 126-127). 

While acknowledging that the claimant relayed to Dr. Lack a history attributing his right elbow

complaint to overuse, Mr. Lambert testified:

     That’s what his statement was, yes, which is contradictory to
what the other statements provided.  (T. 127).
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Mr. Lambert testified that he prepared the Workers’ Compensation First Report of Injury

regarding the claimant. (RX #2, p. 5).  In accordance with the information on the form, Mr.

Lambert testified that the claimant relayed that he had aggravated a right tennis elbow condition

while performing his employment duties of “turning tubing to cut samples at mill 1 inspection

areas”. (T. 127-128).  Mr. Lambert maintains that Dr. Lack relayed that there was no aggravation.

During re-direct examination, Mr. Lambert elaborated on the statement he referenced

when relaying to the nurse at Dr. Lack’s office that physical therapy would not be approved:

     The reference on the physical examination, again, at the end of
the examination he referenced, “No new injury. Continuation of
prior injury,” when he had stated many times that it was not work-
related. (T. 130).

The testimony of Mr. Lambert reflects that he has been Safety Manager at respondent

since 2006.  Mr. Lambert added regarding the Safety Manager position:

     The title’s changed slightly.  It was called Coordinator, and
now, it’s called Manager. (T. 131). 

During rebuttal, the claimant testified that the words, “not work-related” was not on the

December 6, 2012, Work Status Report at the time he signed in on the bottom. (RX #1, p. 5). 

The claimant explained why he signed the document:

     I believe they just needed some kind of documentation or
confirmation that they got this from me, and not from the doctor or
anybody else that maybe it was the date or something, I’m not sure,
but this right here, that’s my signature though. (T. 133).

The claimant disputes the testimony of Mr. Shirk with respect to the frequency and number of
times he 

was required to use his right arm to flip tubes.  The claimant offered regarding the afore:

     Depending on the size of it, the smaller the tube the more you’ll
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get, but you can have anywhere from five to ten pieces a minute
coming off the - - coming off the mill from the smaller pieces and
the bigger pieces you can have - - during a coil change, every time
there’s a buck load, you’ll get four or five pieces - - anywhere from
three to four, maybe five piece each buck load, especially on the
big stuff. 

*          *         *

     Oh, the fewest number I’d probably say maybe two - - two or
three to - - I’ve seen several times where it was - - you could fill a
whole a buck up in less than a minute.

     However many that is, maybe twenty, thirty, forty pieces. (T.
134).

The claimant offered that during the year prior to December 3, 2012, he spent “at least three

months” in the position flipping tubes at work. (T. 135).   On a normal day during the October,

November, December 2012, time frame the claimant testified regarding the number of times he

had to use his right arm to flip tubes:

     There’s no telling.  I mean, there’s so many.  I wouldn’t never
even have thought to even try to put a number on it.  It’s just
something that you do all day long.  It’s non-stop, all day long
you’re flipping tube. 

     If I had to put a number on it within an hour you’d probably flip
at least forty or fifty tube, that if the buck is - - if the buck is not
full completely and the mill is running good, you’re not getting a
lot of scrap, you know, just between the tubes that you’re testing
and maybe about forty or fifty pieces.  If they’re running a lot of
scrap, almost every single piece that goes in the buck, and that’s
however many that will hold.  I’m not sure how many it will hold,
but that picture that we looked at earlier, it’d be however many is
in that, they could fill that up in about a minute or two. (T 135-
136).

The claimant offered that the above activities caused his right elbow problem.  

During cross-examination, the claimant acknowledged that with the low end of the
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number of tubes being two to three per minute, the same would be a hundred and eighty pieces

per hour.  Regarding the afore, the claimant testified:

     Well, see, you got to - - it’s really hard to explain, because the
way the machine works is they’re running this tube on a different
end, they’re running it to prime section.  Well, whenever they come
into anything that’s not prime, it comes to me as scrap, and if they
can’t get the tube straight or if they can’t get the seam to stay
welded, it all comes to me.  So, it varies so much.  It could be one
or two pieces if they’re running good, and if they’re running bad, it
could be a whole buck withing two minutes. (T. 136-137).

The claimant disputed the accuracy of Mr. Shirk’s testimony of ten to fifteen pieces per hour as

an average.  As far as the number of pieces he turned per minute, per hour or per day, the

claimant testified:

     No, there’s not way to do that.  I mean, because it varies so
much.  It all depends on how well they run, and how bad they run.
(T. 138).

The claimant denies that Mr. Davidson was in the room when he signed the December 6,

2012, document.  The claimant acknowledged that he could not be certain if Mr. Davidson was

in the room. (T. 138). 

The claimant asserts that there was a specific incident at work which brought on the right

elbow pain – the pop in his elbow as the turned a tube.  The claimant maintains that the pain

never resolved, and that when he returned to work in January 2013, the arm was still weak.  The

claimant asserts that prior to the December 3, 2012, incident he did not have any pain complaints

in his right elbow.   

The medical in the record reflects that prior to December 2012, the claimant was last seen

by Dr. Joseph Yao, a Blytheville orthopedic physician, on June 6, 2008, in follow-up to his
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complaint of pain in his right thumb, wrist, hand, and fingers.  The afore complaint was assessed

as right thumb contusion with sprain of the MCP joint RCL & UCL.  The afore clinic notes

reflects that on September 22, 2011, the claimant was provided Vimovo samples.  (RX #1, p. 3-

4).  The record reflects the presence of a December 6, 2012, Work Status Report authored by Dr.

Yao on behalf of the claimant.   The afore reflects, in pertinent part:

PLAN
RECOMMENDATION
return to work: Light duty.  Restrictions: Avoid rolling pipes until
right elbow injury heals.  full-time: Thursday, December 06, 2012.  
(RX #1, p. 5).

The Work Status Report also contains the printed notation, “Not work related” of Mr. Lambert

with the claimant’s signature immediately below it. (RX #1, p. 5).  

The record also reflects the presence of a January 8, 2013, Work Status Report of Dr. Yao

regarding the claimant.  The afore reflects that the claimant was released to regular duty full time

on Tuesday, January 8, 2013.  The time of day reflected on the January 8, 2013, Work Status

Report is 9:51:38 AM. (RX #1, p. 6).  

The medical records reflects that the claimant was seen by Dr. Michael Lack,

respondents’ designated medical provider, on January 9, 2013.  The report regarding the afore

visit reflects, in pertinent part:

Chief Complaint

Pt works for Atlas Tube-JMC Steele.  His initial injury was on
11/29/12.  He is suffering from right elbow. He states that he did
not have any specific injury but that his job is very repetitive and
tha tit had begun hurting and continued intermittently during used
or with certain movement.  He was seeing Dr. Yao who is his
personal physician.  He was released back to regular duty.  He
sustained an injury yesterday (1/8/13).  He was “organizing some
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scrap metal and cutting samples” and feels that he overused and
was using it to pull some items into the machines, his elbow started
hurting again.

History of Present Illness
Patient is a 32 year old male who works for Atlas.  He injured his
right elbow on 01/08/2013.

Pt has worked back at Atlas for 18 months.  Pt injured his right
elbow and saw his family doctor.  He was diagnosed with tennis
elbow and injection of cortisone.  He was given a brace and did
well.  Pt called and asked for a release.  Pt was released to return to
work on 1/8.  Pt went back to work and developed pain again in the
elbow.  Pt has no swelling or discoloration and is not wearing his
brace.

*          *          *

Physical Examination
Pt has no swelling or discoloration of he elbow.  Tenderness
medial epicondyle and lateral condyle.  Pain aggravated with
forced extension of the wrist but NOT with forced flexion.  Good
grip.  No evidence of new injury most likely continuation of prior
injury.

Assessment

Sprains and strains of elbow and forearm; unspecified site of elbow
and foreman

Plan
     Instructions

Pt may return to work with these restrictions 1/9/13:
Pt should not use right arm for lifting.
Ibuprofen 2 every 6 hours. 

Disposition 
Return one week
Physical Therapy to Evaluate and Test 

(CX #1, p. 1-2).

The record reflects the presence of a document which was created on January 10, 2013, by Ms.
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Carol A. Gulley, regarding the claimant:

Title:   PT approval                              DocType:    Correspondence

per Alan Lambert at the check out window- - he did not feel Atlas
would approve any further tx under wc due to the fact that office
note states “no evidence of new injury most likely continuation of
prior injury”

told him if that changes to let us know if we can proceed with
Physical Therapy otherwise patient will need to see his own doctor
and seek treatment/release from PCP.  (CX #1, p. 4).

The record reflects the presence of a January 12, 2013, correspondence of Dr. Yao regarding the

claimant.  The afore reflects, in pertinent part:

I have been treating Mr. Hohn for lateral epicondylitis involving
his right elbow.  This condition is typically caused by overuse.  He
states that the problem began on 11/29/12 when his work load
increased.  He flips pipes all day using a flipping tool held in his
hands.  His work shift is 12 hours per day.  He has had no similar
problem in the past.  The way he describes using his arm at work is
consistent with a mechanism of injury that can cause this
condition. (CX #1, p. 5). 

A January 21, 2013, clinic note of Dr. Yao relative to the claimant reflects, in pertinent part:

CHIEF COMPLAINT
1-21-13 Visit: Pt. here for recheck of R elbow, improving.  No pain
at rest. Pain when he picks up objects with right hand. The level of
pain associated with picking up objects has not improved.  He is
off work.
Follow-up Right lateral elbow   Elbow pain
HISTORY OF PRESENT ILLNESS
elbow pain: R variable: depending on activity

*          *          *

beginning: Thursday, November 29, 2012 gradual   precipitating
factort: States increased work load flipping pipes with a flipping
tool all day inspecting pipes 12 hrs per day. No similar pain in the
past.   .     .    .



49

*          *          *

ASSESSMENT
tennis elbow: R
medial humeral epicondylitis: R
PLAN
SERVICES PROVIDED
discussion regarding the treatment 
12/6/12: Reviewed anatomy/pathology associated with the
problem.  1/21/13: Reviewed Rx options with the pt.  He has
already had TE steroid injections, TE strap. Discussed PT, Pt said
that he saw a company doctor who gave him a PT prescription, but
the insurance company is trying to decide if WC or his private
insurance will pay for the PT.  I would suggest that he try a course
of PT once the payment source is sorted out. Continue TE strap
and protected activities.  He is still unable to RTW doing the same
job flipping and cutting pipe samples.   .    .  (CX #1, p. 6-7).

The medical in the record reflects that the claimant was seen in follow-up by Dr. Yao on

February 4, 2013 and March 5, 2013. (CX #1, p. 8-13).  Dr. Yao issued a Work Status Report on

behalf of the claimant on March 5, 2013, recommending the claimant take sick leave through

Tuesday, April 16, 2013. (CX #1, p. 14). 

The claimant ultimately underwent surgery under the care of Dr. Yao on April 10, 2013. 

The April 10, 2013, operation report reflects that the claimant underwent right tennis elbow

repair including partial ostectomy of the lateral epicondyle. (CX #1, p. 24-25).  The most recent

medical in the record reflects that the claimant was seen by Dr. Yao on May 24, 2013.  The chart

note regarding the afore visit reflects, in pertinent part:

5-24-13 visit: Different type pain elbow states pain is sharp in
posterior elbow.  Occ. pain has a surgical site mostly at night and
in am when wakes up. States right anterior elbow feels like “rolls
out of place” occ.  (CX #3, p. 33). 

In correspondence of September 17, 2013, respondents solicited the opinion of Dr.

Michael Moore, a Little Rock orthopedic surgeon, based on his review of the claimant’s medical
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records. (RX #1, p. 7).  Responsive to the afore, in a September 17, 2013, Dr. Moore relayed:

The medical records I reviewed regarding Mr. Daniel Hohn did not
reveal any objective findings which suggested an acute elbow
injury.

These statement are made within a reasonable degree of medical
certainty. (RX #1, p. 8).

The record reflects the presence of a December 7, 2012, e-mail from Galen Davidson to

Allan Lambert, in which Ray Falk was copied, regarding the claimant.  The afore reflects:

I saw that Daniel Hohn had a wrap on his arm and asked him what
happened he said he tore a muscle in his arm.  I asked him if he
had let anybody know here about it and he said no.  I told him to
see Allan about it and he said it’s not work related.  I told him he
needed to let Allan know anyway just in case. (RX #2, p.3).

A December 7, 2012, e-mail from Allan Lambert to Ray Falk regarding the claimant reflects:

Daniel Hohn came to speak with me at 9:03 am this morning (Dec
7) regarding a doctor appointment he had with Dr. Yao
(orthopedic) yesterday.

The doctor has diagnosed him with tennis elbow, given him a
steroid injection and wrapped his elbow in a tennis elbow strap and
elastic bandage (which was visible when I spoke to him).

I asked Daniel if the injury was at all related to work and he told
me no that it is not work related and he could not think of any
instance, or task that would have caused this injury.  He then
offered me a copy of the paperwork from the doctor which I also
had him sign stating that this was not work related. 

The paperwork lists “light duty restrictions: avoid rolling pipes
until injury heals” (RX #2, p. 4). 

On January 11, 2013, a Workers Compensation – First Report of Injury or Illness, Form

1A-1, was completed by Mr. Allan Lambert regarding the claimant.  The information contained

in the afore document was supplied by the claimant.  The claimant asserted an injury on January
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8, 2013, at 4:30 p.m.  In describing how the injury occurred, the document reflects:

Employee claims that he was turning tubing to cut samples at the
Mill 1 inspection area and aggravated a “tennis elbow” condition
that his personal dr diagnosed on his R elbow on Nov 29. (RX #1,
p. 5). 

On March 14, 2013, a Claim for Compensation, Form AR-C, was filed with the Arkansas

Workers’ Compensation Commission on behalf of the claimant.  The afore bears the signature of

the claimant and is dated March 12, 2013.  The document recites that claimant’s date of injury as

January 8, 2013.  In describing the manner in which his injury was sustain, the document reflects

that it was cause by overuse or too much weight.  The description of the injury does not recite the

occurrence of a specific incident with respect to the clamant’s right elbow. (RX #2, p. 6). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, the employment relationship existed among the parties 

during which time the claimant earned an average weekly wage of $897.20, generating

compensation benefit rates of $584.00/$438.00, for temporary total/permanent partial disability.  

3. The claimant has failed to sustain his burden of proof by a preponderance of the

 evidence that he sustained a compensable injury to his right upper extremity as defined in Ark.

Code Ann. §11-9-102 (4) (A)(i) and (ii).

CONCLUSIONS
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The claimant asserts that he sustained an injury to his right elbow arising out of and in the

course of his employment as a result of either a specific incident or gradual onset in late

November or early December 2012, which required medical treatment and rendered him

temporarily totally disabled for a period of time.  The claimant seeks corresponding temporary

total disability and medical benefits as well as controverted attorney fees.  Respondents deny that

the claimant suffered a work-related injury to his right elbow either as a result of a specific

incident or gradual onset.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability

In workers’ compensation law, the employer takes the employee as he finds him, and 

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  Because an aggravation is a new injury

resulting from an independent incident, it must meet the definition of a compensable injury in

order to establish compensability of same.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d

900 (2000); Farmland Insurance Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

Ark. Code Ann. §11-9-102 (4)(A) (Repl. 2002), provides the definition of “compensable

injury”:

(i)     An accidental injury causing internal or external physical
harm to the body . . . arising out of and in the course of
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employment and which requires medical services or results in
disability or death.  And injury is “accidental” only if it is caused
by a specific incident and is identifiable by time and place of
occurrence[.]

In the instant claim, the claimant maintains that he sustained a specific incident injury to

his right elbow on December 3, 2012.  In furtherance of the afore, the claimant puts forth his

wireless telephone bill having been made on December 3, 2012, to schedule an appointment with

Dr. Joseph Yao, for his right elbow injury, which had occurred earlier prior to lunch.  The

claimant also relies on the testimony of two (2) witnesses, Javier Gonzales and Terrence

Blackburn, to support his assertion of a specific incident injury.

The Arkansas Supreme Court has ruled that it is not a prerequisite to compensability that

the clamant identify the precise date upon which an accidental injury occurred; rather the

claimant must only prove that the occurrence of the injury is capable of being identified. Eden v.

Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).  A claimant’s inability to specify

the date may be considered by the Commission in weighing the credibility of the evidence. 

The credible evidence reflects that neither Mr. Gonzales nor Mr. Blackburn provided

testimony of witnessing the claimant suffering an injury to his right elbow on December 3, 2012. 

There is credible evidence which reflects that on December 3, 2012, Mr. Blackburn was not at

work, but had taken a vacation day.  Also noteworthy is the fact that in the history provided to his

treating physicians the claimant did not recite a specific incident injury or occurrence as the basis

for the onset of his right elbow pain.  Additionally, in his review of the claimant’s medical

records Dr. Michael Moore, a Little Rock orthopedic surgeon, concluded that the records did not

reveal any objective findings of an acute elbow injury.  At the time of his January 8, 2013, visit

to Dr. Michael Lack, respondents’ designated medical provider, the claimant denied the
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occurrence of a specific incident as the basis for his right elbow pain complaints. 

In addition to the absence of a history of a specific incident injury in any of the medical

records of the claimant, the claimant has provided conflicting accounts/statements to supervisory

personnel of respondent as far as a nexus between his right elbow complaint and his employment

duties.  The credible evidence reflects that the claimant specifically denied that his right elbow

complaint was work-related.  The claimant has failed to sustain his burden of proof by a

preponderance of the credible evidence that he sustained an accidental injury to his right elbow,

identifiable by time and place, that arose out of and in the course of his employment.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).   

The claimant, in relaying a history on the onset of his right elbow pain, identified several

days, November 29, 2012, and January 8, 2013.  The medical records of Dr. Yao reflect that

services were provided to the claimant on December 6, 2012, in connection with his right elbow

pain complaints.  The claimant asserts in the alternative to the occurrence of a specific incident

injury involving the right elbow, a gradual onset injury.

Ark. Code Ann. §11-9-102 (4)(A), defines a “compensable injury” to mean:

(ii)     An injury causing internal or external physical harm to the
body and arising out of an din the course of employment if it is not
caused by a specific incident or is not identifiable by time and
place of occurrence, if the injury is: 
(a)     Caused by rapid repetitive motion.  Carpal tunnel syndrome
is specifically categorized as a compensable injury falling within
this definition.

In the instant claim, the claimant’s right elbow complaint was assessed as a sprain and strain of

the elbow and forearm.  Later, the complaint was assessed by Dr. Yao, a Blytheville orthopedic

surgeon, as a tennis elbow and medial humeral epicondylitis, for which surgery was performed
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on April 10, 2013.

Since the claimant has failed to establish by a preponderance of the credible evidence the

occurrence of a specific incident injury identifiable by time and place of occurrence, it is

incumbent on him to prove by a preponderance of the evidence that his right elbow injury was

caused by rapid repetitive motion to establish compensability.  The evidence preponderates that

the claimant’s job duties in the inspection position entailed repetitive motion, the evidence is

lacking with respect to rapidness in which the same was performed.  The record reflects credible

testimony regarding the frequency of change-over on the line and the claimant’s duties during

same, as well as the frequency of turning the tube and cutting samples.  The credible evidence

fails to demonstrate that the claimant’s job duties entailed rapid repetitive motion.  The claimant

has failed to sustain his burden of proof by a preponderance of the evidence that he sustained an

injury to his right elbow during his employment with respondent-employer caused by rapid

repetitive motion.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

   _____________________________________________
    ANDREW L. BLOOD

ADMINISTRATIVE LAW JUDGE

   

                


