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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 19, 2013, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  In addition to the

stipulations reflected in the Pre-hearing Order, the parties also stipulated that the claimant earned

an average weekly wage of $623.00, which generates weekly compensation benefits at the rate of

$416.00/$312.00, for temporary total/permanent partial disability.

The testimony of Joe D. Hobbs, Jr., and Melissa Evans, coupled with medical reports and

other documents comprise the record in this claim.
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DISCUSSION

 Joe D. Hobbs, Jr., the claimant, with a date of birth of March 9, 1957, completed the 10th 

grade and later obtained his GED.  The claimant, who was in training while in the employment of

respondent-employer, obtained his funeral home director’s license approximately six (6) months

prior to the present October 2013, hearing. 

The claimant commenced his employment with respondent-employer on January 18,

2010.  Though actually hired into the funeral home, the testimony of the claimant reflects that in

order to maintain full-time employment he worked  part-time at the funeral home and part-time

as monument manager. 

The claimant’s last supervisor while employed by respondent-employer was Alan Price. 

In describing the mechanics of his October 19, 2012, compensable back injury, the claimant

testified:

     I was also the Highland Monument shop manager, and I had
sandblasted a monument, and I was pulling the monument out of
the sandblaster, and the roller rolled off and the monument started
to fall back, and I reached up and grabbed the monument just to
stop it from rocking, and that’s when it happened.

     The pain shot in my back, took my breathe away from me and
that’s just what happened? (sic).

The claimant described the injury as being in his low back on the right side.  The injury was

reported to Mr. Price and an accident/incident report was completed.  Thereafter the claimant

was sent to Dr. Julea Garner.

After a period of treatment by Dr. Garner the claimant was sent to Dr. Rutherford, who

performed some test, and then referred the claimant to Dr. Seale.  Dr. Seale suggested a
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minimally invasive procedure in the treatment of the claimant’s back complaint, however the

same was denied by the respondents.  The claimant maintains that he has continued to have

problems with his low back area since the October 19, 2012, accident.  

The claimant testified that he worked a couple of days after the injury, however has not

since.  (T. 12). The claimant acknowledged having a conversation regarding his job status with

supervisory personnel of respondent-employer –  Ms. Renee Clay-Circle, the owner, and Ms.

Peggy Long.  Regarding the afore, the testimony of the claimant reflects:

     The conversation was concerning my status as a injured
employee.  I could no longer perform my duties right.  I had been -
- said something about a grievance that had been filed to me. 
Renee had said something to me about a grievance that had been
filed against me, and then, we went inside to Ms. Peggy’s office,
and they read a letter to me concerning - - from a lawyer they had
got of had received from, that they had - - he recommended I be
relieved of duty, because I couldn’t perform my duties.  And upon
being repaired by the doctor, that I could come back to work, but
my attitude towards the work would have to be changed or I could
be terminated. (T. 13). 

The claimant asserts that the job he was performing at the time he last worked at respondent-

employer was outside the medical restrictions placed on him by his treating physician; that he

was informed that he could not continue to work; and that once he had recovered he could return

to respondent-employer to discuss his job status.  The claimant testified that there was no other

conversation with management personnel following the afore, adding:

     No, sir.  I left, I finished my - - week at the - - I finished the
work time that they wanted me to finish.  Well, they had asked
about some monuments that I had to finish, and I had said I would
finish them, but I couldn’t finish them, because the guy that I was
supposed to finish them for wasn’t - - he didn’t call me in time to
take the monument to the cemetery.  So, I couldn’t finish that part
of the job. 
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      I finished everything but that monument there, sir, yes, sir. (T.
14). 

The claimant offered that when he left the employment of respondent-employer, it was

his understanding that he would continue under Dr. Seale’s care and treatment for the

compensable back injury.  The testimony of the claimant reflects that it was his thought that after

following through with the suggestions of Dr. Seale, he would probably return to work for

respondent-employer. 

The claimant later received a letter from the insurance company which reflected that the

cost of his treatment and care by Dr. Seale would no longer be paid by respondents.  The

claimant desires to continue with his medical treatment under the care of Dr. Seale. The claimant

has not worked any place since he last worked at respondent-employer.  The claimant does not

have any health insurance, and, is now waiting to have the surgery recommended by Dr. Seale.

The claimant acknowledged suffering an injury in 1993 while employed for Ratliff

Sawmill, and offered that the same was to his upper shoulders.  The claimant asserts that he

recovered from the afore injury.  The claimant testified that he has no recollection of an injury to

his back in 2000 while working at Homeworks Kitchen, and  that the last time he remembers

seeing a doctor for his back before 2012 was in 1993. 

The claimant has had contact with personnel at respondent-employer since his accident

and last discharging employment duties for same.  Regarding the afore, the claimant testified:

     I actually have a loan through the owner, and I contacted the
owner via text to see if it was all right if I could pay - - because I
couldn’t pay the loan payment, if I could pay the interest payment,
and she texted me back and told me I could.  So, when she texted
me back and told me I could, I had to contact Ms. Peggy, and Ms.
Peggy - - to ask her to get the amount of interest that I could pay,
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and she told me how much my interest would be. (T. 17-18).

The claimant offered that the afore occurred approximately three (3) to four (4) months after last

working for the respondent-employer.  Other then the afore, the claimant testified that he has had

no further conversations with any of the personnel at respondent-employer.  

The testimony of the claimant reflects that he continues to have the same telephone

numbers and contact numbers, although he did not live in the same place.  The claimant offered

that he moved “about five or six months ago” – in the April/May 2013, time frame.  The claimant

noted that the telephone number on his application was his cell number, which remained the

same.  

In describing the symptoms he continued to experience, which he attributes to the

October 19, 2012, compensable injury, the claimant testified:

     It is a pain in the lower right-hand side that numbs down across
my hip, goes down my leg, down to my heel, and sometimes you
can just get in a bad position and it’ll be very, very painful. (T. 19).

The claimant testified that the “very, very painful” episodes occur quite often, and that he tries to

avoid getting in a position to cause same.  The claimant asserts that with his present

problems/symptoms he cannot physically work doing the same job that he was doing at

respondent-employer.  

The claimant testified that the overall condition of his back, which he attributes to the

compensable injury, remains the same, neither getting better or worse.  Regarding the surgery

recommended by Dr. Seale, the claimant testified:

     I believe Dr. Seale - - I believe he told me it would take two
hours to finish it - - to fix it and let me get back on my way. (T.
20).
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During cross-examination, the claimant acknowledged that he moved from his former

residence in Cherokee Village to Lonoke in April 2013.  The claimant confirmed that after his

October 2012, compensable injury, he worked light duty for almost six (6) months.  In describing

his job duties during the six-month period that he worked light duty, the claimant testified:

     I did my normal duties, and I was ordered to do light duties,
normal duties. (T. 21). 

Addressing the normal employment duties he performed for respondent-employer between

October 2012 and April 2013, the claimant’s testimony reflects:

     That would be doing paperwork, working funerals, cutting
stencils for monuments, and any other light detail duties. (T. 21).

The claimant maintains that handling the monuments and the monument business, which he

performed during the above period, was outside his medical restrictions.  The claimant concedes

that respondent-employer did not order him to perform work outside of his medical restrictions. 

The claimant asserts that the job task that he did not performed after his injury that was a part of

his regular job was “manhandling the monuments”. (T. 23).   

The testimony of the claimant reflects the October 19, 2012, compensable injury caused

him to limp; and restricted his ability to bend over and pick up things off the ground.  The

claimant acknowledged that he worked with Melissa Evans at respondent-employer, and that she

saw him on a day-to-day basis.  Accordingly, the claimant concedes that Ms. Evans would be

able to observe his physical difficulties/restrictions with respect to walking and bending.  The

claimant denied that there has been any time between October 2012 and April 2013, that he could

physically perform the activities of walking without limping or bending.  The claimant asserts

that if he was able to perform the afore activities he would be back at work. 
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The claimant worked with Alan Price, the embalmer and the Senior Funeral Director,

who was his supervisor.  The claimant acknowledged calling Mr. Price “a lying preacher”,

however adding that it was provoked “in the heat of the battle”:

     I didn’t just call - - I had lots of respect for him, because he
actually helped train me. 

     I really wasn’t having no problems with Mr. Price.  That just - -
we was having a meeting at the funeral home and at the meeting,
something was said that just didn’t - - that just wasn’t right and I
used it on him them.  I only said it to one time, and I apologized,
because it was terribly wrong, but you know, it was in the heat of
the battle, being hurt. (T. 25-26).

Shortly after the above meeting the claimant was counseled about his attitude.  As to whether

there was a discussion of any other problems that supervisors were having with him, the claimant

testified:

     It was just about - - I had - - Renee had said something to me
about my attitude, because of the grievance that had been filed
against me.  We went inside and we went through the paperwork
from the lawyer, that they told me about being off, because I
couldn’t perform my job duties and that was it. 

     There were some complaints that I was singing.  I didn’t use my
cell phone around families.  I actually went into the family room
and I put it on mute. (T. 26).

The clamant testified that one of the problems that they read was that he was not being

professional enough around the families. 

The claimant acknowledged that when he finished working at 4:00 p.m. on April 12,

2013, that same was his last day of working for respondent-employer.  As far as providing notice

of  his plans to move to Lonoke to supervisory personnel of respondent-employer, the claimant

testified:



8

     The only person that I had told that I moved to Lonoke, I
believe, was Ms. Peggy, when I talked to her on the phone. (T. 27).

While the claimant testified that he does not recall the day of his conversation with Ms. Long, the

evidence in the record reflects that the interest payment on the loan was July 8 and July 10, 2013.

Respondent-employer is located in Highland, Arkansas.  The claimant offered that the

distance between Highland and Lonoke is “about a hundred and seventy-five miles”.  The

claimant acknowledged that he was not planning on commuting back and forth to work at the

funeral home once he moved:

     Well, no, sir.  The reason I moved to Lonoke was because I had
to be closer to the doctor, my truck blew up, and I didn’t have no
transportation, and I actually have a friend that is helping me, and
if it wasn’t for her, I couldn’t even be here today. (T. 27-28).

The claimant confirmed that during his deposition he incorrectly responded that he had

not had any spinal injuries.  The claimant acknowledged having suffered a rotator cuff injury

which resulted in a period of time off from work.  Further, the claimant confirmed prior

treatment for back pain with a physician and the imposition of restrictions with respect to the

amount of weight he should lift.  The medical in the record reflects that as a result of his injury to

the area between his shoulder blades, Dr. Braden recommended vocational retraining and that the

claimant not return to his previous job at the sawmill. The claimant attributes his erroneous

testimony regarding a prior vocational evaluation, which provided during his deposition, to a

faulty memory and the passage of time. (T. 29).

The claimant testified that he has had two (2) motor vehicle accidents in the past.  During

his deposition the claimant recounted the occurrence of four (4) motor vehicle accidents, three

(3) involving automobiles and one (1) involving a motorcycle. (T. 30).  The claimant
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acknowledged that he did not tell Dr. Seale about the prior injuries in the motor vehicle

accidents. 

The claimant testified that Dr. Garner sent him for a CAT scan first, and later an MRI,

which disclosed arthritis and bulging discs.  Due to his symptoms/complaints of pain down his

legs, the claimant was sent for a nerve study, which was performed by Dr. Rutherford.  Later the

claimant was sent by Dr. Seale for another MRI, and thereafter for a myelogram and a CT scan. 

The claimant maintains that Dr. Seale “actually showed me what he had found”.  The claimant

concedes that Dr. Seale went over his findings of degenerative changes, a small cyst, and

stenosis, all of which were pre-existing.   

The claimant acknowledged that Dr. Seale has not placed restriction on him with respect

to sitting, walking, and standing.  The claimant testified:

     No, the restrictions were twisting and bending and twenty
pounds, I believe. (T. 33-34). 

The testimony of the claimant reflects that as a funeral director he would be able to do a light-

duty job.  Since obtaining his funeral director license the claimant has not looked for such a job,

explaining:

     Because I don’t think it would be fair to the funeral home - -
any funeral home to go put in for a job, to give me a job and all this
stuff still be pending. (T. 34).

The claimant has not checked with Dr. Seale to see if it would be okay to do the funeral

director’s job.  The claimant does not recall the day of his last visit to Dr. Seale.

Respondents presented the testimony of Ms. Melissa Evans, a three-year employee of

respondent-employer. Ms. Evans works as a secretary for respondent-employer, and, resides in
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Hardy, Arkansas.  Ms. Evans explained the duties of her job for respondent-employer:

     I do the paperwork for the family, such as the obituaries, typing
the Death Certificates, and I clean on the funeral home, I’ll work
the visitations. (T. 39).

Ms. Evans offered that her duties require her to be all over the funeral home facility.   

As to her knowledge of when the claimant was injured, Ms. Evans testified:

     I just recall - - I really don’t recall the actual time he got hurt, I
just overheard a conversation between him and Alan. (T 39).

Ms. Evans’ testimony reflects her observations of the claimant between the time of his October

2012, injury and April 12, 2013, his last day of work:

     When I was around and he knew of my presence, he would - -
like, if he would bend over to a bottom file cabinet or something to
that nature, it would be very slow and, you know, acting like he
was hurting. (T. 39).

As to those occasions when she would observe the claimant without his knowledge, Ms. Evans

testified:

     There would be times where he would be outside of the funeral
home and I would be inside looking out the window, I witnessed
him jogging across the parking lot.  There was a time we had a
funeral for a family, and they brought instruments and big speaker
boxes in.  I believe it was like a steel guitar, and after the service
was over, I was kind of back and forth between the chapel in (sic)
my office getting things together for the family, and Mr. Hobbs
was in talking with one of the musicians.  Well, he was picking up
speakers, helping load the guitars and everything in the vehicle, but
then, when I come back into the chapel, he suddenly said he
couldn’t do any more. (T. 40). 

Ms. Evans described the speakers as the size of a twenty-eight inch television set and weighing

more than twenty (20) pounds, noting that she helped the family set up for the funeral and they

were heavy.  Ms. Evans continued regarding other observations of the claimant:
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     Like I said, when he was in - - if he was in the file cabinets that
were located in my office, he would act like he was having trouble,
but there were some file cabinets located back behind a door where
his office area was; well, there was several times I would round the
corner to get out the back door next to his office, and witness him
bending over to his bottom file cabinets with no problem. (T. 41).

  The evidence in the record reflects that an Employer’s First Report of Industrial Injury 

was filed on behalf of the claimant in connection with a October 29, 1993, back injury while

employed by Ratliff Sawmill.  (RX #2, p. 1).  The medical in the record reflects that the claimant

was seen on July 28, 1994, by Dr. Karl Haws in connection with his back pain, and a twenty (20)

pound lifting restriction was placed on his employment activities. (RX #1, p. 1).  Pursuant to a

August 8, 1994, office visit, Dr. Terrence P. Braden, III, D.O., assessed the claimant with an

impairment rating in connection with the cervical spine.  The afore office note reflects, in

pertinent part:

Using the combined value chart on page 322 in The Guides to the
Evaluation of Permanent Impairment, his total impairment for the
whole person based on his loss of range of motion as well as the
findings on CT scan of the degenerative changes at C6-7 is 15%
impairment to the whole person. (RX #1, p. 2). 

The evidence reflects that on July 26, 1995, the claimant underwent a vocational evaluation by

Mr. Ken Waits, a Vocational Case Manager with Rehabilitation Management, Inc., in connection

with the October 29, 1993, injury at Ratliff Sawmill. (RX #1, p. 5-11).

The evidence in the record further reflects that a Workers Compensation – First Report of

Injury or Illness, Form 1A-1, was completed on behalf of the claimant in connection with a May

2, 2000, back injury while in the employment of Homeworks Kitchen & Bath. At the time of the

afore, the claimant was seen by Dr. Ungerank (RX #2, p. 2).  There is no evidence in the record
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reflecting the receipt of medical treatment by the claimant in connection with his spine – cervical

or lumbar – between 2000 and 2012.

The parties stipulated that the claimant sustained a compensable back injury on October

19, 2012.  The record reflects the presence of a October 24, 2012, Progress Note by Dr. Julea G.

Garner at Garner Family Medical Clinic, relative to the claimant.  The afore reflects, in pertinent

part:

Chief Complaint
C/O PULLING ON HEAD STONE 10/19/12, HURTING LOWER
BACK.

History Of Present Illness
CURRENT SYMPTOMS:
Patient is a 55 year old white male who presents for management
of health issues and this includes the following: back pain.  He
reports back pain beginning 6 days ago.  The patient reports pain in
the lower left and lower right of the back and rating 8/10 on the
pain scale.  He reports that sometimes position helps make the pain
better.  He reports hat motion make the pain worse.

*          *          *

Assessment

Back pain 724.5

Plans
  CT scan of lumbar spine with and without contrast. 
(RX #1, p. 12-14).

The claimant underwent the CT of the lumbar spine without contrast on October 26, 2012, at

White River Health System– North Complex in Cherokee Village.  The radiology report of the

afore reflects, in pertinent part:

IMPRESSION:
1.
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Degenerative disc disease is greatest at L4-5 and L5-S1 with
foraminal narrowing appearing worse on the right.  This is due to
disc bulge at L4-5 and disc osteophyte at L5-S1.
2.
Incidental nondisplaced pars interaticularis defect involving the left
side of L5.  No spondylolisthesis is seen.
3.
Normal alignment of the lumbar spine is seen without acute
compression fracture or subluxation. (RX #1, p. 18-19).

The medical in the record reflects that the claimant was next seen by Dr. Garner on

November 2, 2012.  At the conclusion of the afore visit Dr. Garner ordered a neurosurgery

consultation. (RX #1, p. 20-21).  Following physical therapy, which was ordered during the

claimant November 2, 2012, visit, the progress note of Dr. Garner reflects that the claimant was

next seen on November 29, 2012.  The afore reflects:

Chief Complaint

BACK PAIN CONT- PHYSICAL THERAPY NOT HELPING

History Of Present Illness
CURRENT SYMPTOMS:
Patient is a 55 year old white male who presents for management
of health issues and this included the following: back pain.  He
reports back pain beginning 5 weeks ago.  The patient reports pain
in the lower right of the back and rating 9/10 on the pain scale.  He
reports that NOTHING make the pain better. .   .   (RX #1, p. 35).

At the conclusion of the November 29, 2012, visit, the progress note reflects that Dr. Garner

ordered a neurology consultation.    

The evidence in the record reflects that the claimant was evaluated by Dr. Reginald J.

Rutherford, a Little Rock neurologist, on January 2, 2013.  The narrative report regarding the

afore reflects, in pertinent part:

History
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Mr. Hobbs is seen for neurological evaluation regarding low back
pain with radiation into the leg. 

He is 55 years of age.  He is right-handed.  He is a funeral director
and monument manger.  He is currently work light duty.  The Past
Medical History, Past Surgical History, Family History, Social
History, Medications, Allergies, and Review of Systems have been
reviewed and are documented in the Electronic Medical Records.

He strained his low back at work on 10/19/12.  He reports
persistent low back pain with radiation into the right leg with
accompanying numbness and tingling right thigh.  He has
undergone a CT scan of the lumbar spine which reveals
degenerative change L4-5 and L5-S1 levels with foraminal
stenosis.  He has been treated with tramadol.  He received a course
physical therapy which resulted in exacerbation of pain.  He reports
improvement following discontinuation physical therapy.  Pain at
present is continuously present rated as 3-5/10.

No aggravating or relieving factors could be identified.

*          *          *

Assessment
Lumbar strain.  No neurological deficit identified on clinical
examination
Rule out lumbar nerve root irritation

Plan
MRI lumbar spine
EMG nerve conduction study right lower extremity
Ibuprofen 800 mg. p.o. t.i.d.
Lyrcia 75 mg p.o. b.i.d for one week then 150 mg p.o. b.i.d.
thereafter.

*          *          *

May continue to work light duty without alteration (RX #1, p. 36-
37).

The record reflects the presence of a January 9, 2013, notice of Dr. Rutherford reflecting

that the claimant was recently seen in the office of same and had been released to light duty. (CX
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#1, p. 5).  A March 6, 2013, correspondence of Dr. Justin Seale noted that the claimant was under

his medical care, and the restrictions on the claimant’s work activities, which included no

bending, no lifting over 20 pounds, and no twisting. (CX #1, p. 7).

The March 6, 2013, radiology report regarding the claimant, which was authored by Dr.

Seale reflects, in pertinent part:

X-ray Interpretation
AP and lateral x-ray of the lumbar spine ordered, obtained, and
interpreted today reveals moderate-severe degenerative disc disease
at L5-S1 with some congenital abnormalities of the L5-S1 junction. 
Diffused degenerative disease disc disease at other levels
MRI, lumbar spine reviewed on disc today reveals mild lateral
recess stenosis on the right at L5-S1.  This appears to be possibly
due to a facet cyst.  There’s no significant foraminal stenosis or
nerve impingement in the foramen.  I see no obvious nerve
impingement at any other level. (CX #1, p. 16). 

The March 6, 2013, narrative report of Dr. Seale regarding the claimant reflects, in pertinent part:

History
The comprehensive history was reviewed and is exchanged.

55-year-old gentleman status post a work injury in October 2012 in
which he was lifting.  Since that time his had moderate to severe,
stabbing and aching pain in the lower back it radiates down the
back buttock and leg to the right he will where he has numbness. 
The symptoms are getting worse.  Her pain worsen with standing
and lifting.  Heat does help.

He has had physical therapy and 2 epidural steroid injections.

Past medical history, allergies, medicines, social history, surgical
history, review of systems, family history reviewed in the patient’s
health questionnaire has been documented and reviewed by EMR.

*          *          *

Assessment
1.   Right S1 radiculopathy, question right L5-S1 lateral recess       
stenosis.
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2.   L5-S1 degenerative disc disease

Plan
I’m placing the patient on work restriction of no bending, twisting
or lifting over 20 pounds. 

His MRI does not specifically explain why is having this severe
right S1 pain and numbness.  He has loss of reflex but a normal
EMG.

My recommendation is for a CT myelogram.  If there is obvious
nerve impingement we’ll consider a minimally invasive
decompression.  If there is not obvious nerve compression on
myelogram I’m not sure there’s much more I can do for him. 
Therefore, he may be at maximum improvement at that point. (CX
#1, p. 17-18). 

The claimant underwent the above recommended diagnostic studies at White River Medical

Center on March 20, 2013.  (CX #1, p. 21-23). 

On April 3, 2013, the claimant was seen in follow-up by Dr. Seale.  After noting the

history of the claimant’s injury and the results of his physical examination, the April 3, 2013,

report reflects, in pertinent part:

Workers compensation required him to have a CT myelogram done
at an outside hospital so I cannot pull it up on the internet.  Also,
works compensation did not send a disc with him.  Therefore, I
cannot review the disc to make final recommendations.

I’m placing the patient on work restrictions of no bending, twisting
or lifting over 20 pounds.

I’ll see him back and review his CT myelogram on the disc.  I did
review his MRI again today and there appears to be a possible facet
cyst or abdomen out the on the right L5-S1 facets.  In my opinion,
this might be amenable to a minimal invasive decompression
depending on what the myelogram shows. (CX #1, p. 25).

The claimant was seen in follow-up by Dr. Seale on April 8, 2013.  The narrative report of the

afore visit reflects, in pertinent part:
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Medical Decision Making
X-ray Interpretation
   CT myelogram lumbar spine reveals bone spurring and facet cyst
on the right at L5-S1.  This does cause slight impingement of the
traversing S1 nerve root.  There is some transitional congenital
anatomy on the left side.

Assessment
1. Right S1 radiculopathy, question right L5-S1 lateral recess

stenosis and facet cyst.
2. L5-S1 degenerative disc disease

Plan
The patient has 6 months of symptoms and has failed thorough
conservative nonsurgical care.  My recommendation is for
minimally invasive decompression on the left at L5-S1.  The
patient is requesting surgical intervention.  I discussed the specific
details of the surgery with them today.  I well described the risks of
surgery, being heart attack, stroke, blood clots in the legs that can
go to the lungs, pneumonia, death, continued chronic leg pain,
nerve root injury with postoperative weakness and numbness, dural
tear with need for repair and prolonged hospitalization, infection or
wound-healing complications with need for further surgery, vessel
injury with need for repair, as well as blood loss with need for
blood transfusion. 

We are planning on a minimally invasive right L5-S1 laminotomy
with possible facet cyst excision.

The patient will be on light duty restrictions of no bending,
twisting or lifting over 20 pounds until surgery.  I will then leave
the patient off work for 3 weeks until I see the patient back in
clinic.  At that time I will get them back to restricted work and
begin him on physical therapy.  I should have the patient to MMI
with an impairment rating around 2 months postop.

The patient’s MRI and CT myelogram does not show fracture or
disc protrusion.  There are signs of degenerative changes, small
facet cyst and stenosis which is pre-existing.  There are no
objective findings of acute injury.  However, the patient’s
symptoms began on and after the work injury.  The patient has no
history of pain in the low back or down the leg prior to the work
injury.  Therefore it is within a certain degree of medical certainty
that at least 51% of the patient’s current symptoms are directly
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related to his work injury.  Thus, his surgery is directly related to
his work injury. (CX #1, p. 28-29). 

Dr. Seale authored an April 9, 2013, off-work slip in conjunction with the claimant’s April 8,

2013, visit.   In the afore, Dr. Seale directed the claimant to remain “off work until after surgery

and post-op visit.” .  The claimant’s activity restrictions remained as previously assigned. (CX

#1, p. 30). 

In a April 17, 2013, correspondence regarding the claimant, Dr. Seale relayed:

The patient’s MRI does not show fracture or disc protrusion. 
There are signs of facet cyst and degenerative changes which are
pre-existing.  There are no objective findings of acute injury. 
However the patient’s symptoms began on and after the work
injury.  The patient has no history of pain in the lower back or
down the leg prior to the work injury.  Therefore it is within a
certain degree of medial certainty that at least 51% of the patient’s
current symptoms are directly related to his work injury.  Unless it
can be shown that the patient had these subjective complaints of
pain prior to his work injury then it is work related.  I am treating
the patient’s pain, not his objective findings.  The patient was
referred to me due to pain not do (sic) to an MRI finding. (CX #1,
p. 31). 

Finally, in an August 5, 2013, correspondence regarding the claimant, Dr. Seale relayed:

It has been brought to my attention that my prior documentation
and letter has been misleading.  When I stated there were no
objective findings of acute injury I was referring specifically to
imaging.  The patient has an obvious objective finding on exam of
injury including loss of his S1 reflex.  This specifically do (sic) to
the problem at L5-S1.  Therefore, the patient does have an
objective clinical finding of an injury being loss of reflex.

The patient’s MRI does not show fracture or disc protrusion. 
There are signs of facet cyst and degenerative changes which are
pre-existing.  There are no objective findings ON HIS IMAGING 
of acute injury.  However, the patient’s symptoms began on and
after the work injury and he has an objective clinical finding of
reflex changes.  The patient has no history of pain in the low back
or down the leg prior to the work injury.  Therefore it is within a
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certain degree of medical certainty that at least 51% of the patient’s
current symptoms are directly related to his work injury.  Unless it
can be shown that the patient had these subjective complaints of
pain or loss of his reflex prior to his work injury then it is work
related.  I am treating the patient’s pain, not his objective findings. 
The patient was referred to me due to pain not do (sic) to an MRI
finding. (CX #1, p. 32). 

In correspondence of May 29, 2013, directed to Dr. Steven Cathy, a North Little Rock

neurosurgeon,  Ms. Carrie Litchfield, the Nurse Case Manager, recited the history of the

claimant’s October 18, 2012, reported lumbar spine injury, the results of diagnostic studies, and

the treatment rendered in connection with same by the various treating physicians, and  inquired

of the nexus of the claimant’s current symptoms to his pre-existing condition.  Further, the

correspondence solicited the opinion of Dr. Cathey regarding the surgical recommendation of Dr.

Seale in the treatment of the claimant’s complaint. (RX #1, p. 80).

In his June 20, 2013, response to the above correspondence, Dr. Cathey relayed, in

pertinent part:

I am responding to your inquiry of May 29, 2013, regarding Joe
Hobbs.  The patient was scheduled for an independent medical
evaluation on May 30, 2013, but apparently did not keep the
appointment.  I have, however, reviewed the medical records your
provided, as well as imaging studies including an MRI scan of his
lower back performed on January 9, 2013, as well as a subsequent
lumbar CT myelogram performed on March 20, 2013.

Ms. Litchfield, based on my review of the medical records, as well
as the imaging studies subsequent to the occupational injury the
patient reported on October 19, 2012, I can find no structural
abnormalities that can be related to the event in question.  In other
words, while there are degenerative changes documented on both
studies, none of these are in any way related to the occupational
event of October 19, 2012.  Moreover, I do not see an indication
for any type of operative intervention based on the review of the
films.  I will, however, qualify this opinion since I have not an
opportunity to examine Mr. Hobbs personally.  Electrodiagnostic
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testing did not suggest that there was any nerve root entrapment
that would respond favorably to a lumbar decompression. (RX #1,
p. 81).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriated statutory provisions and applicable case law, I make the

following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 19, 2012, the employment relationship existed during which time the 

claimant sustained a compensable injury to his low back while earning wages sufficient to entitle

him to weekly compensation benefits at the rate of $416.00/$312.00, for temporary

total/permanent partial disability. 

3. The claimant was temporarily totally disabled for the period commencing May 24,

2013, and continuing through the end of his healing period, a date to be determined. 

4. The medical treatment recommended by Dr. Justin Seale is reasonably necessary 

and related to the treatment of the claimant’s October 19, 2012, compensable back injury.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of October 19, 2012.

6. The respondents have controverted the payment of workers’ compensation 

benefits, to included medical and indemnity benefits, subsequent to May 24, 2013. 

CONCLUSIONS
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The compensability of the claimant’s October 19, 2012, low back injury is not disputed.  

The claimant asserts that as a result of the afore he remains symptomatic, and in need of further

medical treatment, as recommended by his treating physician, Dr. Justin Seale.  Further the

claimant assert that he is entitled to temporary total disability benefits.  Respondents contends

that further medical or indemnity benefits is not reasonable and necessary. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision. 

Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer shall promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  General Electric Railcar Repair

Services v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998).  

The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence. Cox v. Klipsch & Associates, 71 Ark. App. 433, 30 S.W.3d 764

(2000).  The afore medical services may include that necessary to accurately diagnose the nature

and extent of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further deterioration

of the damage produced by the compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W. 845

(1983).
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While the evidence does reflect that the claimant previously suffered a low back injury,

there in no documented medical in the record to reflects that the claimant received medical

treatment in connection with a low back injury or complaint between 2000 and the acknowledged

compensable low back injury of October 19, 2012.  Further, there is no evidence in the record to

reflect that the claimant encountered physical limitations or restrictions in the performance of his

job duties in the employment with respondents prior to October 19, 2012.  The claimant was

employed by respondent-employer on January 18, 2010. 

The claimant has treated primarily with Dr. Justin Seale in connection with the October

19, 2012, compensable low back injury since March 6, 2013.  The claimant suffered a specific

incident injury while within the course and scope of his employment.  Dr. Seale has had access to

the prior pertinent medical records of the claimant generated in connection with the October 19,

2012, compensable low back injury.  Following the failure of the claimant to respond to six (6)

months of conservative treatment, Dr. Seale recommended a minimal invasive decompression

surgery in the treatment of the claimant’s compensable injury, and opined that the surgery was

directly related to the compensable injury. 

Dr. Steven Cathey, based on his review of the claimant’s medical records, opined that

while there are degenerative changes documented on the diagnostic studies, none of the changes

were in any way related to the claimant’s occupational event of October 19, 2012.  The absence

of documented evidence in the record of the claimant’s receipt of medical treatment in

connection with any low back complaint subsequent to a June 5, 2000, injury at Homeworks

Kitchen & Bath, until the October 19, 2012, compensable injury in the employment of

respondents, in an indication or evidence that the degenerative changes outlined by Dr. Cathey
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were asymptomatic.  As previously noted, the evidence in the record preponderates that the

claimant performed the essential functions of his job duties in the employment of respondent-

employer without physical restrictions or limitations throughout the duration of his employment

until the October 19, 2012, compensable injury.  

The claimant has sustained his burden of proof by a preponderance of the evidence that

the medical treatment recommended by Dr. Seale is reasonably necessary in connection with the

treatment of his October 19, 2012, compensable back injury.  Respondents have controverted the

claimant’s entitlement to workers’ compensation benefits subsequent to May 24, 2013.

Temporary Total Disability Benefits.

Temporary total disability for an unscheduled injury is the period within the healing 

period in which the claimant suffers a total incapacity to earn wages. Ark. State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The healing

period continues until the claimant is as far restored as the permanent nature of his injury will

permit. Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  A

claimant’s healing period has not ended when treatment is being administered for the healing and

alleviation of the condition.  J.A. Riggs Tractor Co. v. Etzkorn, 30 App. 200, 785 S.W.2d 51

(1990).

As noted above, the compensability of the claimant’s October 19, 2012, low back injury 

is not disputed.  The claimant was released to light duty work after receiving medical treatment

for the injury.  The claimant last performed light duty work for respondent on April 12, 2013. 

The claimant was paid temporary total disability benefits by respondents through May 24, 2013. 

At the time of the claimant’s April 9, 2013, visit, Dr. Seale directed that he remain off work until
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after the recommended surgery and a post-op visit.  Respondents declined to authorized the

recommended surgical procedure.  Accordingly, the claimant has sustained his burden of proof

by a preponderance of the evidence that he remained temporarily totally disabled subsequent to

May 24, 2013, and correspondingly entitled to the payment of temporary total disability benefits. 

Respondents have controverted the claimant’s entitlement to workers’ compensation benefits

subsequent to May 24, 2013.

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $416.00, for the period

commencing May 24, 2013, and continuing through the end of his healing period or until such

time as he is released to return to appropriated work, a date to be determined.  Said sums accrued

shall be paid in lump without discount.     

Respondents are further ordered and directed to pay all reasonable necessary and related

medical expenses in connection with the treatment of the claimant’s October 19, 2012,

compensable low back injury, pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002), to include

medical related milage.

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

portion of the indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED. 

                                                                ______________________________________________
   ANDREW L. BLOOD
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   ADMINISTRATIVE LAW JUDGE

 


