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STATEMENT OF THE CASE

On February 20, 2013, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on December 17, 2012.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment to the fourth stipulation at the hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed at all times pertinent hereto.
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3. All medical records and/or bills admitted into evidence are authentic.

4. Claimant’s average weekly wage would entitle him to compensation rates of

$364.00/$273/00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury to his back by specific

incident and/or as a compensable aggravation of a pre-existing condition.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

With an amendment of his fifth contention to specify the period for which Claimant

is seeking temporary total disability benefits, the respective contentions of the parties read:

Claimant:

1. Claimant contends that on May 15, 2012, he was putting parts into a dip

machine when he twisted to pick up a part and felt and heard a pop in his

lumbar spine, whereupon he fell to the floor in pain.

2. Claimant reported the injury to the immediate supervisor, Chris Curl, and

they both reported the incident to safety supervisor, Tim Berry.
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3. Respondents denied the injury and as such Claimant was forced to treat on

his own.

4. Dr. Michael Calhoun recommended a L5-S1 fusion.

5. Claimant contends that he sustained a compensable injury and that he is

entitled to temporary total disability benefits from June 8, 2012 to a date yet

to be determined, medical benefits, and an attorney’s fee.

Respondents:

1. Respondents contend that Claimant’s back condition is a pre-existing one,

and that he cannot prove that he sustained a compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant and to observe his demeanor, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his back.

4. Because of the above finding, the remaining issues–whether Claimant is

entitled to reasonable and necessary medical treatment, temporary total

disability benefits and a controverted attorney’s fee–are moot and will not be

addressed.



Hill - Claim No. G204143 4

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness.

Other than the prehearing order discussed above, the only exhibit admitted into

evidence in this case was Claimant’s Exhibit 1, a compilation of his medical records,

consisting of two abstract/index pages and eight numbered pages thereafter.

ADJUDICATION

A. Compensability

Introduction.  Claimant has argued that he sustained either a compensable new

injury to his back or a compensable aggravation of a pre-existing condition as the result of

a specific incident at work on May 15, 2015 .  Respondents, in turn, deny that he can meet

his burden of proof.

Standard.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) defines

“compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.
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143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds him, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  “An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  This includes the prerequisite that the alleged injury be shown by medical

evidence supported by objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003).
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 31 years old, attended school until the tenth grade and

described himself as having “some mental issues.”  He testified on direct examination that

he went to work for Respondent Saint Jean Industries (“Saint Jean”) in November 2009,

but had been employed there on a previous occasion.  His job was to operate the machine

that casts parts for upper and lower control arms.  Claimant described his duties as follows:

“I would put a string in there and push two buttons to let it cycle–let it run its cycle, and then

pull the parts out, cut them, put them in a dip tank.”  He agreed that this was not heavy-

duty work, and estimated that he was not required to lift more than approximately five

pounds.

Claimant related that he was injured at Saint Jean on an occasion prior to the one

at issue.  This occurred in 2010 while he was working on “D Deck” there.  He stated that

he reported this injury and was furnished with pain medication and sent home.  Thereafter,

he treated on his own and paid for an MRI.  No surgery was recommended.  But he

admitted that after this happened (but again, before the incident at issue), his back “was

hurting and then it just got worse.”  He elaborated:  “It felt–it was–it felt like somebody was

stabbing me in my back and it would down my left leg.”  Because of this problem, he was

only able to perform his regular job duties “sometimes”; standing or sitting for too long
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rendered him virtually unable to move.  Claimant rated his pain prior to the alleged 2012

injury as “around a seven or eight.”

When asked what happened on May 15, 2012, the date at issue, he testified:

I was working over on B Deck.  I was stringing my parts, run–cycle the
machine and pull–when the cycle was done I pulled my parts out.  I cut them,
grabbed two parts in each hand, and I turned to put them in a dip tank and
my back popped.

He described the “pop” as occurring in his lower back.  When he felt this, he fell to his

knees on the floor.  At that point, his pain was “[a]bout nine or ten.”  According to Claimant,

he reported the injury to Chris Curl, his supervisor.  They went to the first aid room at the

plant, and the employee there sent Claimant to the emergency room.  He saw Dr. Robert

Cowherd.

His testimony was that his claim was denied, so he treated on his own with Dr. Ryan

Buffalo, his primary care physician.  Dr. Buffalo had him undergo an MRI, and referred him

to Dr. Michael Calhoun.  According to Claimant, Calhoun has recommended that he

undergo surgery.  But he added that he has not undergone the procedure because he

does not have health insurance and cannot otherwise afford it.  Claimant desires to have

this surgery.

Asked to describe his pain while on the witness stand, Claimant responded that it

was “right around nine.”  He elaborated:  “it feels like somebody is stabbing me in my lower

left back.”  Claimant stated that the pain is the same pain as he had before the “pop”

occurred, but is “just getting worse.”  He added that he experiences numbness in his left

leg to the extent that “every once in a while it will go out from under me.”  This did not

happen prior to May 15, 2012.
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Because of poor attendance due to his back problems, Saint Jean terminated

Claimant.  Now, he sits in his house and plays video and board games with his children.

He is no longer able to wrestle with the children, mow his lawn, or go hunting.  While he

is still able to fish, he can do so only from a standing position, and even then only for

limited periods.  Claimant related that before the alleged May 15, 2012 incident, he was

able to lift his children–who are five and eight years old, respectively.  But he can no longer

do this.  He estimated that he can lift less than five pounds since the alleged injury.

On cross-examination, Claimant reiterated his deposition testimony that he had no

back problems prior to 2010.  But he admitted, as reflected in his treatment records with

Dr. Cowherd, that he told the doctor that he had experienced back trouble “for years” and

had suffered a herniated disc in 2001.  Asked to explain the discrepancy, Claimant

responded that he is “not good with dates.”  Similarly, he could not explain why his June

2012 lumbar MRI report reflects that a comparison was made with an MRI that took place

in December 2006.  He admitted that he has taken pain medications for his back prior to

2010–in contradiction to his deposition testimony.

In contrast to his earlier testimony that he did not experience left leg numbness until

after the incident at issue, Claimant admitted that in his deposition, he related that this

symptom appeared in 2010.  He agreed that his 2010 back problems worsened up until his

alleged 2012 injury.  Claimant maintained that he has only seen Dr. Calhoun once, and

then only for the injury at issue.  But he testified that he could not disagree with Calhoun’s

statement in the medical records that he had seen Claimant in 2007.
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Since leaving Saint Jean, applied for and has been receiving unemployment

benefits.  He has applied for numerous jobs, but only those with the five-pound lifting

restriction he believed that Dr. Cowherd had assigned him.

Medical Evidence.  Claimant’s medical records, contained within his Exhibit 1, reflect

that he saw Dr. Cowherd on May 15, 2012.  The note of that visit reads in pertinent part:

Subjective:
Harvey Hill is a 30 year old male who presents for work injury ongoing for
years but this occurred today.

Today he pulled a part and the low part of his back popped.  He states that
he picked up some parts and turned and felt a pop in his back and has pain
in his back just above his tail bone that radiates down his left leg to his knee.

He denies any numbness or tingling.  He states he is not taking any
medications currently.

He has a history of back problems and actually had an MRI of his lumbar
spine done last [J]uly which showed compression of his L5 nerve root.  He
saw a back specialist who did not want to do surgery on his back due to his
age.  He has not had any further issues since that time other than some
occasional back pain.

. . .

Past Medical History:
PMH:  herniated disk years ago around 2001 when worked for
Aromatique–says that he did not need surgery, etc. but had pain meds,
muscle relaxers, etc. at that time.

. . . 

Objective:

. . . 

Musculoskeletal:  pain in his sacroiliac joint has mild spasm in his
paraspinous muscles

. . .
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Assessment:

[S]acroiliac pain with a history of L5 nerve root compression and
degenerative disc disease.  He apparently has a family history of
degenerative disc disease.  I advised him that he may need to see his
primary care doctor to be set up for further treatment and management of
this.  He was advised this was a chronic condition and, while the type of work
he is doing may cause exacerbations of this, it was not caused by his work
so his primary care doctor would be best to see for further management of
this problem.

SPASM OF MUSCLE:  728.85
[H]e was given some [Z]anaflex to help him rest and samples of [C]elebrex
to take 200 mg bid x 7-10 days for inflammation.  He was given a few
[H]ydrocodone for severe pain.

He was released to work with light duty (no lifting ,5 lbs) for the next week.

Claimant went to Dr. Buffalo on May 31, 2012 and presented with “severe and

unrelenting” back pain that rendered him unable to bend over.  The doctor assessed him

as having degenerative disc disease an ordered a repeat MRI “to see how much his back

has progressed . . . .”  The MRI, conducted on June 20, 2012, was compared to a prior

exam dated December 6, 2006 and read by Dr. Lephiew Dennington to show:

There is worsening of disc degeneration at the previously described L5-S1
level, now with moderate to severe disc height loss across the posterior
margin of this articulation but without overall change in configuration of the
thecal sac.  The traversing nerve roots are contacted but not displaced.
There is moderate to severe left and right foraminal narrowing from
osteophyte and disc height loss.

When Claimant returned to Buffalo on June 21, 2012, he still had severe back pain.  The

doctor noted that the MRI “does show progression,” and assessed him as having

“[d]egenerative disk disease with progression.”  He referred Claimant to a neurosurgeon,

Dr. Calhoun.
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Claimant saw Calhoun on July 11, 2012.  He wrote in pertinent part:

The patient was evaluated in February of 2007 [and] was found to have a
lumbar disc degeneration at L5-S1.  He is continued [to] have intermittent
symptoms but they’ve worsened gradual[ly] [over] time.  He underwent a
repeat MRI in June of this year which showed progressive worsening of the
degeneration at L5-S1 but no neural impingement.  He reports worsening
back pain . . . We discussed his options including epidural steroid injections
and an L5-S1 fusion is a last resort.

Discussion.  In order to meet his burden of proof, Claimant must show, inter alia,

that he has an objective finding of a back injury.  But as Drs. Cowherd, Buffalo, Dennington

and Calhoun pointed out, all of his MRI findings are degenerative in nature.  I credit this.

The Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).

However, Dr. Cowherd also found “mild spasm” in Claimant’s paraspinous muscles.

The presence of muscle spasms can constitute objective findings.  See Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167 (2000); Continental Express, Inc. v. Freeman,

339 Ark. 142, 4 S.W.3d 124 (1999).

But in analyzing the evidence surrounding this matter, I note that Claimant gave

inconsistent testimony concerning his pre-existing back trouble.  The evidence

preponderates that his problems originated at least in 2006, if not as early as 2001.  His

left leg numbness appeared in 2010–well before the incident at issue, Claimant admitted

that in his deposition, he related that this symptom appeared in 2010.  He admitted that his

2010 back problems continued to worsen up until his alleged 2012 injury.  While he termed

his pain after May 15, 2012 as 9/10 or 10/10, it was, per his assessment, 7/10 to 8/10

immediately before then.  In light of this, I cannot tie his “mild spasm” finding to any work-
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related incident on or about May 15, 2012 without engaging in speculation and conjecture.

But I am not allowed to do this.  See Dena Construction Co. v. Herndon, 264 Ark. 791, 796,

575 S.W.2d 155 (1979).  In sum, Claimant has not established the presence of objective

findings of a back injury that is causally connected to any work-related event on or about

May 15, 2012.  Consequently, I am compelled to find at the outset that he has not proven

by a preponderance of the evidence that he sustained a compensable back injury.

B. Remaining Issues

Because I have found that Claimant has not met his burden of proof concerning

compensability, the other issues–issues–whether Claimant is entitled to reasonable and

necessary medical treatment, temporary total disability benefits and a controverted

attorney’s fee–are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


