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Claimant represented by R. THEODOR STRICKER, Attorney, Jonesboro,
Arkansas.

Respondent No. 1 represented by E. DIANE GRAHAM, Attorney, Fort
Smith, Arkansas. 

Respondent No. 2 represented by DAVID SIMMONS, Attorney, Little
Rock–not present at hearing.

STATEMENT OF THE CASE

On October 16, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for

hearing.  A pre hearing conference was held on June 12, 2012, and

a pre hearing order was filed on June 13, 2012.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and

with modification and without an objection is made part of the

record.  At the pre hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On April 25, 2011, the relationship of employee-employer-

carrier existed between the parties.

3. On April 25, 2011, the claimant sustained a compensable

injury.
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4. The compensation rates are $448.00 for temporary total

disability and $336.00 for permanent partial disability.

5. There is no dispute over temporary total disability

through June 23, 2011.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to an impairment rating and

permanent partial disability.

2. Whether the claimant is entitled to permanent total

disability.

3. Claimant’s entitlement to additional medical treatment

related to seizures.

4. Claimant’s entitlement to wage loss/rehabilitation.

5. Attorneys’ fees.

The claimant contends that he is entitled to wage loss and

rehabilitation.  The claimant contends that he is entitled to

permanent partial disability benefits.  The claimant contends that

he suffered compensable injuries to his left eye (blind), deaf in

left ear, balance and speech problems, short term memory loss,

seizures, lumbar spine problems and post traumatic stress disorder

and is entitled to continued medical treatment related to his

seizure condition.  Additionally, the claimant contends that he is

entitled to permanent and total disability.  The claimant contends

that he is entitled to attorney fees. 

Respondent No. 1 contend that they have provided all benefits

to which the claimant is entitled.  Respondents No. 1 will join the
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Death & Permanent Total Disability Trust Fund since the claimant

has claimed entitlement to PTD.

Respondent No. 2 contends that discovery is incomplete at this

time, but it will defer to the outcome of the litigation; and if

the claimant is found to be totally disabled, stands ready to

commence weekly benefits in compliance with A.C.A. §11-9-502. The

Trust Fund has not controverted the claimant’s entitlement to

benefits.

The stipulations agreed to by the parties at the pre hearing

conference conducted on June 12, 2012, and contained in the pre

hearing order filed on June 13, 2012, are hereby accepted as fact.

From a review as a whole to include medical reports, documents, and

other matters properly before the Commission, and having had the

opportunity to hear the testimony and observe the witnesses and

their demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 49-year-old male who worked for the

respondent for six years.  The claimant drove a truck and picked up

chickens to be processed(Record, p. 7-8).  He stated that he “drove

the truck, unboomed it, and boomed it back after it was

loaded”(Record, p. 8).  He stated that “booming and unbooming” was

the process of securing the cages on the truck. On April 25, 2011,

the claimant suffered an injury while working for the respondent.

The claimant’s injuries have been accepted by the

respondent(Commission Exhibit No. 1).  The claimant has admittedly

compensable injuries that occurred on April 25, 2011(Commission
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Exhibit No. 1).   After the incident, the claimant stated that he

was helped into his truck and drove back to the Clarksville Plant.

He was then taken to the nurse’s station(Record, p. 18, 20).   The

claimant stated he was sent to the hospital and seen by Dr.

Kuykendall who treated him and sent him home(Record, p. 22).   The

claimant saw Dr. Rutherford who subsequently referred him to a

neurosurgeon in Little Rock, Dr. Thomas(Record, p. 23).  The

claimant also stated he saw Dr. Dickins(Record, p. 23). The

claimant went for physical therapy.  He testified that he had been

referred to additional physical therapy because he could not reach

and grip with his left hand.  The claimant stated that during the

physical therapy he had a seizure and was taken to the emergency

room(Record, p. 25).  The claimant was placed on seizure medicine.

He stated that prior to the April 2011 incident, he had never had

a seizure(Record, p. 25).  The claimant was then referred to

several more physicians(Record, p. 26-27).  The claimant testified

that one of those doctors, Dr. Standefer, repaired an injury to his

neck.  The claimant stated that this injury was a result of the

April 25, 2011-incident.  The claimant stated that he was also

totally deaf on the left side(Record, p. 28).  The claimant stated

that he was released to go back to work by “the workers’ comp.

nurse in Springdale.”  He added that to his knowledge he had not

been released by a doctor(Record, p. 29).  Medical records reflect

that Dr. Rutherford released the claimant to clerical duty and that

Dr.  Thomas agreed.  He noted that the claimant should not drive a

truck(Claimant’s Exhibit No. 1 p. 36).  The claimant stated that he
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did not read or do math well.  He added that he could not do

clerical work.  The claimant stated that the respondent put him to

work in dispatch, watching the dispatcher, for about three weeks.

He added that he then had the seizure and he was relieved from

further work(Record, p. 30-31).  The claimant stated that he had

not been back to work since and was on social security(Record, p.

31).  The claimant also stated that prior to his injuries, he had

a “side job” as an auctioneer.  The claimant stated that he “helped

several friends” and got paid for auctioneering(Record, p. 32).  He

stated that he could not auctioneer anymore(Record, p. 32).  He

added that he was making $1,000 to $1,500 per month(Record, p. 33).

The claimant stated that he also had trained horses and could not

do that anymore.  He added that he still had horses, but could not

feed or care for them himself(Record, p. 33).  The claimant stated

that he also could no longer participate in trail rides(Record, p.

33).  He added that he could not drive and his hearing had not come

back.  He stated that his left arm had not improved and he still

had problems with it.  The claimant continued that he did not walk

as good as he used to, but was learning to cope.  He added that the

neck surgery that he had helped with headaches(Record, p. 34).  The

claimant stated that he had continued to have seizures.  He stated

that he had five or more a week.  He added that sometimes he had

more than one a day(Record, p. 35).  The claimant stated that he

took two different kinds of seizure medication.  He added that the

medicine was not helping him and he was working with his doctor to

resolve the issues.  He added that he had future appointments with
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Drs. Phillips and Woodruff (Record, p. 36).  The claimant testified

that the seizures were one of the things that bothered him

most(Record, p. 36).  He stated that he was adapting to the hearing

problems.  The claimant also testified to visual problems. He

stated that he did not have vision in his left eye anymore(Record,

p. 37).  

The respondents called Mary Coch as a witness.  Ms. Coch works

as a case manager for the respondent in the Clarksville complex.

She stated that she saw the claimant on April 25, 2011.  Ms. Coch

stated that the claimant was brought to her office.  He told her

that he had been “close to a lightening strike; that he thought

lightening had hit close to him”(Record, p. 56).  The witness

advised that she examined the claimant’s arm, eyes, and ears.

Additionally, she stated that she took his blood pressure.  She

stated that he did not have burn areas on his body.  She added that

the claimant did not report any burn areas on his body or

clothing(Record, p. 57).  The witness stated that the claimant had

a weakness on his left side, but his eyes were normal.  She added

that his blood pressure was elevated and he had slurred speech.

She stated that her impression was that he was having a stroke.

She noted that the claimant had a droop on his left side and his

mouth was drawn(Record, p. 57).  She took the claimant to the

hospital.  She stated that she knew the claimant had been released

to return to work.  She added that he was given sedentary, clerical

type work.  She stated he was given a job in the dispatch

office(Record, p. 58).  The witness testified that the claimant’s
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duties were to answer the phone, monitor the radio and answer

questions if he could.  There was another dispatcher in the

office(Record, p. 58).  She stated that as far as she knew he did

the job fine.  The witness noted that she saw the claimant

periodically and that he was paid the same wages as he had been

paid.  She stated that eventually, the claimant was taken off work

again.  She stated that according to the FMLA paperwork, he was

taken off work for hypertension, migraine, and left sided

weakness(Record, p. 60).  The witness stated that the claimant

received short term disability and twelve weeks of FMLA.  She added

that after the FMLA expired he was given medical leave.  That leave

lasted until August 25, 2012.  The witness stated that prior to

that time, the claimant was contacted by the respondent about his

job(Record, p. 60).  The witness stated that the claimant was sent

a letter asking him to come in and discuss his condition. She added

that the respondent could help him get back to work, adding they

did not want to lose him.  She added that the claimant did not

respond to the letter and was terminated after being off work for

one year.  She added that the termination was company policy, since

he did not return to work and did not come in to discuss

accommodations(Record, p. 61).  She added that if the claimant had

returned to work, the respondent would have continued his

employment.  She added they would have tried to accommodate him to

return to work(Record, p. 62).         

The claimant has submitted medical records.  Those records

reflect that the claimant had cervical spine issues at the C5-6 and
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C6-7 discs(Claimant’s Exhibit No. 1 p. 1).  The notes from May 4,

2011, reflect that Dr. Kuykendall noted a normal brain MRI.  He

also noted that the C5-6 and C6-7 disc issues were

degenerative(Claimant’s Exhibit No. 1 p. 3).  On May 31, 2011, the

claimant had a brain SPECT which found that “there was symmetrical

uptake of radiotracer within the brain, adding that no areas of

increased uptake are identified”(Claimant’s Exhibit No. 1 p. 5).

That same report notes a normal exam.  Records from June 2, 2011

indicate that the claimant was seen for a chief complaint of

hearing loss in his left ear(Claimant’s Exhibit No. 1 p. 9).  Dr.

Dickins noted on that date that the claimant had asymmetrical

sensorineural hearing loss, but also noted inconsistent responses

and noted that the claimant should be seen in one month for a

repeat audio(Claimant’s Exhibit No. 1 p. 13).  On June 3, 2011, Dr.

Dickins noted that the claimant had a normal  MRI.  He noted the

examination of the head and neck as unremarkable.  Dr. Dickins

noted that the examination of the ears was significant.  He noted

that the claimant’s right ear had a deeply retracted lympanic

membrane posteriorly and what appeared to be a serious effusion.

He noted that the claimant’s left ear had a cerumen crust which was

able to be removed.  He noted that the left ear appeared to have a

deep retraction(Claimant’s Exhibit No.  1 p. 15).  Audiometric

testing on June 3, 2011 revealed hearing loss in the right ear, but

the claimant failed to give any response to any threshold level in

the left ear.  The doctor noted that, “He did not even note hearing

in this right ear with very loud sounds in his left ear.”  “When
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answering word comprehension testing in his right ear, he broke

into an auctioneering type chant.”  The doctor noted that the

claimant stated that this helped him to “talk better.”  He noted

that it created “very confusing data for the

audiologist”(Claimant’s Exhibit No. 1 p. 16).  Dr. Dickins noted:

“I suspect that Mr. Harmon has some degree of
hearing loss in his left ear.  How much is
related to the accident,  I cannot state at
this time.  I cannot even state for certainty
how much hearing loss he has.  Some of his
problems may be central processing.  I am not
at this point, suggesting that there is
willful alteration of the test, but we need to
make sure that we get a good clean test before
any declaration is made”(Claimant’s Exhibit
No. 1 p. 16).

Additionally on June 3, 2011, the claimant saw Dr. Lawton.  His

notes reflect that the claimant had 20/20 vision in the left eye

with no afferent papillary defect noted.  He noted that both eyes

moved fully, that the eye lids were normal and that an external

examination was normal(Claimant’s Exhibit No. 1 p. 18).  Dr. Lawton

assessed the claimant with non-organic vision loss in the left eye.

He noted that visual acuity was 20/20 without correction in the

left eye.  He also noted that there were normal peripheral fields

in both eyes by Titmus testing.  Dr. Lawton placed no restrictions

on work for the claimant and reassured the claimant that the vision

in his left eye would recover(Claimant’s Exhibit No. 1. p. 18).

The claimant also had an EEG and SPECT scan of the brain, on June

3, 2011 which proved to be normal(Claimant’s Exhibit No. 1 p. 19).

On June 8, 2011, the claimant was seen at the Little Rock

Neurosurgery Clinic and notes reflect he was in no distress.  The
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report states that the claimant had no facial paralysis or sensory

loss.  Additionally, the claimant’s hearing is listed as grossly

adequate(Claimant’s Exhibit No. 1 p. 28).  The medical records from

June 10 and 13, 2011 reflect that the claimant was examined for

shoulder pain and weakness and found to have a possible SLAP tear.

An MRI revealed a partial tear and a possible degenerative pseudo-

defect(Claimant’s Exhibit No. 1 p 34).  

On June 16, 2011, Dr. Rutherford noted that MRI studies of the

right and left elbow revealed tendinitis.  He noted that the visual

disturbance in the left eye was non-organic vision loss.  Dr.

Rutherford added that the claimant was advised that this was a

stress related phenomena and that his vision should recover.  Dr.

Rutherford noted that Dr. Dickins was unable to determine how much

hearing loss the claimant had.  He also noted that surgery for the

disc herniation had been recommended.  Dr. Rutherford further

opined:

“Based upon what evaluations are back at this
point, coupled with normal neurological
testing comprising MRI brain scan,  SPECT
brain scan and routine EEG Mr. Harmon may
resume driving his personal vehicle.  He
remains restricted from commercial driving.
He may work in a clerical position if this is
available to him”(Claimant’s Exhibit No. 1 p.
35). 

Dr. Thomas agreed with this assessment(Claimant’s Exhibit No. 1 p.

36). On June 23, 2011, Dr. Thomas expressed concerns about

prescriptions from the doctor who employed the claimant’s wife, Dr.

Kim Graves.  He discontinued any medication for the claimant until
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he was able to review the records from Dr. Graves(Claimant’s

Exhibit No. 1 p. 37).  

On June 30, 2011, Dr. Dickins noted a profound hearing loss in

the left ear and that ventilation tubes, in the ears were

necessary(Claimant’s Exhibit No. 1 p. 40-41).  Dr. Dickins noted

that he wanted to review Dr. Judy White-Johnson’s evaluation.  He

stated that the claimant had “some interesting comments about that

visit”(Claimant’s Exhibit No. 1 p. 41).  The claimant was seen by

Dr. White-Johnson on July 6, 2011.  She noted that the claimant

failed four of four tests used to assess effort and response bias.

She noted multiple inconsistencies and contradictions in the

examination.  She noted that the claimant would maintain his

response was correct even when told it was not.  She noted that

there appeared to be response bias or manipulation in the

claimant’s responses.  Additionally, she noted that the claimant’s

pattern of intellectual functioning was viewed as invalid and not

representative of his cognitive abilities(Claimant’s Exhibit No. 1

p. 46). Dr. White-Johnson noted:

“The over all pattern of the claimant’s
responses showed an individual that was rigid,
inflexible in problem solving, has little or
no insight into his own behavior, has little
regard for the consequences of his behavior on
others, wants to create a favorable impression
by not being honest in responding to items,
and has a poor tolerance for stress and
pressure”(Claimant’s Exhibit No. 1 p. 47). 

She noted, that the one test that appeared to be valid there was no

suggestion of cognitive impairment.  She noted that it was in the

claimant’s best interest to return to work as soon as possible and
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that there were no factors from the testing that presented

limitations to his return to employment(Claimant’s Exhibit No. 10

p. 48).  On July 11, 2011, the claimant followed up with Dr.

Rutherford.  He noted that he had reviewed Dr. White-Johnson’s

evaluation and noted no evidence of brain injury.  Dr. Rutherford

noted the non organic vision loss as well as non organic weakness

in his left arm and leg.  Dr. Rutherford noted that he had found

nothing in the testing that would argue that he will not ultimately

recover and return to his former employment.  Dr. Rutherford

continued restrictions to clerical duty(Claimant’s Exhibit No. 1 p.

56).  Additionally, on July 11, 2011 Dr. Thomas noted that he had

returned to see him.  He added that the claimant’s wife was

concerned that it was dangerous for the claimant to return to work.

Dr. Thomas declined an opinion on that date(Claimant’s Exhibit No.

1 p. 57).  On July 18, 2011, Dr. Thomas noted that the majority of

the claimant’s neck problems were degenerative.  On August 4, 2011,

Dr. Thomas noted that the claimant called him, mad that he had

found his neck condition to be degenerative.  Dr. Thomas noted that

he advised the claimant that his neck issues were not caused from

a work related accident(Claimant’s Exhibit No. 1 p. 66).  Dr.

Gordon released the claimant to work on August 17, 2011, with no

over head use of his right arm(Claimant’s Exhibit No. 1 p. 67).  On

August 26, 2011, the claimant had a negative CT of the

brain(Claimant’s Exhibit No. 1 p. 72).  Additionally, on August 26,

2011, the claimant was seen for left sided weakness and slurred

speech.  Dr. Woodruff  admitted him to ICU for observation.  She
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noted that she hoped that the issues would resolve and might be

attributable to an atypical migraine(Claimant’s Exhibit No. 1 p.

74).  On August 29, 2011, Dr. Woodruff’s notes reflect a follow up

from stroke like symptoms.  She noted that the claimant’s symptoms

had improved(Claimant’s Exhibit No. 1 p. 76).  She noted that the

claimant could return to work on September 12, 2011(Claimant’s

Exhibit No. 1 p. 78).  On September 7, 2011, Dr. Woodruff notes

that the claimant’s left sided weakness and headaches were related

to a migraine. She assessed hypertension and migraine

variants(Claimant’s Exhibit No. p. 79).  Dr. Woodruff returned the

claimant to work on September 26, 2011(Claimant’s Exhibit No. 1 p.

80).  On September 16, 2011, after a review of all the claimant’s

medical records, Dr. Woodruff took him off work(Claimant’s Exhibit

No. 1 p. 81).  She noted agreement with Dr. Dickins about the

claimant’s future employment.  Dr. Dickins added that the claimant

could not safely perform any job with  his current level of

impairment(Claimant’s Exhibit No. 1p. 82).  Dr. Woodruff noted FMLA

on October 13, 2011(Claimant’s Exhibit No. 1 p. 86).  On December

17, 2011, the claimant had a normal CT of the brain(Claimant’s

Exhibit No. 1 p. 98).  On December 21, 2011, the claimant was seen

for questionable seizure like activity.  The  records reflect that

the doctor felt “from his description, it does sound reminiscent of

seizure.”  The records reflect that the symptoms improved and the

claimant had a normal CT scan.  Dr. Woodruff recommended further

evaluation(Claimant’s Exhibit No. 1 p. 105).  
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The medical exhibits submitted by the respondents reflect a

normal CT of the brain and degenerative disc disease on April 25,

2011(Respondents’ Exhibit No. 1 p. 8-9).  An IME dated September

29, 2011 has been submitted by the respondent.  In that IME, Dr.

Morse states that, “This patient may have been struck by lightening

or near lightening.  He had marked discrepancies in his history,

physical exam, and objective testing.  I do not find any specific

neurological abnormality in this patient”(Respondents’ Exhibit no.

1 p. 41).  Dr. Morse agreed that the vision loss was non-organic

and that there was no evidence of significant central or peripheral

nervous system pathology due to the lightening strike.  He noted

that the cervical spine issues were degenerative in nature.

Additionally, he agreed with Dr. White-Johnson that the claimant

produced invalid results due to underlying psychological problems.

He added that he could not recommend further neurological,

neurosurgical or orthopedic evaluation or treatment.  He noted that

the ENT found some inconsistencies in the patient’s hearing loss

and noted that those might be related to central nervous system

pathology rather then peripheral hearing mechanisms.  He did note

concern about the claimant returning to work with a “perception

that he is ill.”  He added a concern about the claimant driving a

truck with that perception(Respondents’ Exhibit No. 1 p. 41).   

DISCUSSION

The first issue to be addressed is the claimant’s entitlement

to an impairment rating and PPD.  Permanent physical impairment

refers to a determination of anatomical disability as opposed to a
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loss of wage-earning capacity. The percentage of permanent physical

impairment must be established before the Workers’ Compensation

Commission can consider a claim for permanent partial disability

benefits in excess of the employee’s percentage of permanent

physical impairment. Similarly, any consideration of the employee’s

age, education, work experience, and other matters reasonably

expected to affect his earning capacity may not occur until the

Commission has determined the percentage of permanent physical

impairment. Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.

3d 882 (2000).  In this case, the claimant contends that he

suffered compensable injuries to his left eye and left ear.  He

additionally contends that he had balance and speech problems,

short-term memory loss, seizures, lumbar spine problems, and post

traumatic stress disorder.  Taking the conditions in order, the

left eye and left ear are scheduled injuries.  While there is

testimony and medical records to support the contention that the

claimant had hearing and vision loss, there was no evidence

presented that quantifies the extent of the claimant’s hearing and

vision loss that would allow the Commission to make a determination

of impairment rating.  In fact, the majority of the medical records

state that the doctors were unable to assess the extent of the

claimant’s hearing loss.  While two doctors agree that the claimant

had some profound hearing loss that was the extent of their

diagnosis.  Based on the evidence presented, the Commission has no

level of hearing loss from which to assess an impairment rating.

Despite the claimant’s contention that he suffered from vision
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loss, his vision loss was diagnosed as non-organic in nature.  The

medical records submitted reveal that the claimant’s treating

physicians advised him that this condition was stress related.

Additionally, they noted no reasons why the claimant should not

recover his vision.  The notes from the claimant’s eye examinations

revealed no damage to his eyes.  The claimant has no permanent

impairment to his vision.  The claimant’s  vision and hearing loss

are scheduled injuries; therefore, even if an impairment rating

were able to be assessed the claimant would not be entitled to wage

loss for those injuries.

The claimant additionally contends that he is entitled to an

impairment rating for neurological disorders such as balance,

slurred speech, short term memory loss and seizures.  The medical

evidence submitted reveals multiple normal CT scans and SPECT

scans.  The claimant appears to have no neurological damage.  The

claimant’s evaluation by Dr. White-Johnson had inconsistent

findings indicating that he might be attempting to manipulate the

outcome.  Additionally, in an independent medical evaluation, Dr.

Morse opined that he did not recommend any further neurological or

orthopedic evaluation or treatment.  He noted that the claimant had

underlying psychological issues and that he found no specific

neurological abnormality in the claimant.  As late as December, 21,

2011, even with a complaint of multiple seizures, the medical

records note that there was nothing abnormal about the claimant’s

CT scan or lab work.  The claimant has no permanent impairment

neurologically.  As stated above, any consideration of the
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employee’s age, education, work experience, and other matters

reasonably expected to affect his earning capacity may not occur

until the Commission has determined the percentage of permanent

physical impairment. Wal-Mart Stores, Inc. v. Connell, 340 Ark.

475, 10 S.W. 3d 882 (2000).   Having found no permanent impairment

related to the claimant’s balance and speech, short-term memory

loss, and seizures and applying the above standard, the claimant is

not entitled to wage loss for any neurological conditions.   The

medical records submitted reflect that the claimant had

degenerative disc disease related to the cervical spine.  They also

note a shoulder issue not related to the claimant’s compensable

injury.  There is no mention of the claimant having issues with his

lumbar spine.  Additionally, there is no evidence that the claimant

had PTSD.  A.C.A. 11-9-113(a)(2) requires that the claimant must

establish through evaluation by a licensed psychiatrist or

psychologist that he is suffering from PTSD.  We have no such

evidence here.  There was also no testimony presented relating to

rehabilitation services for the claimant.

The next issue to be addressed is whether the claimant is

entitled to permanent total disability under the Arkansas Workers’

Compensation Act.  Permanent total disability is defined in A.C.A.

§11-9-519(e)(1) as the inability, because of a compensable injury

or an occupational disease, to earn any meaningful wages in the

same or other employment. The burden of proof is on the employee to

prove inability to earn any meaningful wages in the same or other

employment, A.C.A. §11-9-519(e)(2).  The claimant, in the instant
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case, was given clerical duty by the respondent.  He was assigned

to the dispatch office.   Ms. Coch testified that he had no

problems with the job he was assigned.  While the claimant

testified that he did not read or do math well and did not know how

to do clerical work, he was clearly not doing clerical work but

assisting with dispatch and was being paid the same amount.  The

records of the claimant’s evaluation by Dr. White-Johnson reveal

that while the claimant did not complete high school, he did

acquire his GED.  Clearly, he was able to do the assigned work

until he was taken off work due to a seizure.  There was no

evidence presented that established the claimant’s prior work

history.  However, we do know that the claimant could have returned

to work for the respondent.  Additionally, while two doctors

questioned whether the claimant would be able to return to work,

consistently the claimant was returned to work and  repeatedly the

medical records show that the majority of the claimant’s treating

physicians thought he would be able to return to work.  Ms. Coch

testified that the respondent would have had work for the claimant.

She added that the claimant did not respond to their attempts to

have him return to work or discuss accomodations.  The claimant’s

lack of response resulted in his being fired.  This claimant did

not suffer an inability to earn meaningful wages.  Clearly, he

could have gone back to work for the respondent in a capacity that

suited his physical needs earning the same wages as before.

Therefore, I find that the claimant is not permanently and totally

disabled. He has not shown by a preponderance of the evidence an
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inability to earn any meaningful wages, because of his admittedly

compensable injury. The issue of major cause must also be

addressed. A.C.A. §11-9-102(F)(ii)(a) requires that permanent

benefits be awarded only upon a determination that the compensable

injury is the major cause of the disability or impairment. The

facts of this case do not support the claim that the claimant’s

current health issues were caused by his admittedly compensable

injuries.  Therefore, the claimant’s current condition was not

caused by his compensable injury of April 25, 2011 and that injury

is not the  major cause of his current condition.

The last issue to be addressed is the claimant’s entitlement

to additional medical treatment related to the claimant’s seizures.

Dr. Woodruff’s notes from December 21, 2011, reflect that the

claimant had seizures.  She notes that there have been an increase

in the seizures and that the claimant had been treated by a

neurologist in Little Rock and had a normal EEG.  The doctor noted

that at the time of the normal EEG, the claimant was not having

frequent seizures and she recommended further evaluation in light

of the claimant’s history of lightening strike.  Arkansas Code

Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury the employee is entitled to
medical and temporary disability as provided
by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question in determining if the medical services are
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reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that:

“An employer shall promptly provide for an
injured employee such medical, surgical,
chiropractic, optometric, podiatric, nursing
services and medicine, crutches, ambulatory
devices, artificial limbs, eyeglasses, contact
lenses, hearing aides, and other apparatuses
may be reasonably necessary in connection with
the injury received by the employee.”

What constitutes reasonable and necessary medical treatment

under A.C.A. §11-9-508(a) is a fact question for the Commission.

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W. 2d

750 (1984).  Here, Dr. Woodruff clearly has some concern that

increase in the claimant’s seizures may be related to the accident

on April 25, 2011.  She recommends further evaluation.   The

evaluation is needed to determine the cause of the increase in the

claimant’s seizures.  Such an evaluation is reasonable and

necessary to determine the needed treatment for the claimant’s

admittedly compensable injury.  The claimant is entitled to

additional medical treatment.  He is entitled to further evaluation

related to his seizures. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. I find that the claimant has not proven that

he is entitled to a permanent impairment

rating.  There is no permanent impairment.  He

is not entitled to PPD.

2. Having found that the claimant does not have a

permanent impairment, he is not entitled to

wage loss or rehabilitation.  
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3. The claimant did not prove that he is

permanently and totally disabled.  I find that

the claimant’s compensable injury does not

prevent him from finding meaningful

employment.

4. The claimant has proven that further

evaluation related to his increasing seizures

are reasonable and necessary to his admittedly

compensable injury.  He is entitled to further

medical services.

5.  I find that the claimant’s attorney is not

entitled to an attorneys’ fee based on the

above findings.

ORDER

The claimant is not entitled to a permanent impairment rating

and PPD.  Additionally, the claimant is not entitled to wage loss

or rehabilitation.  The claimant is not permanently disabled.  The

claimant is however, entitled to additional medical services

related to his increasing seizures.  The claimant’s attorney is not

entitled to an attorneys’ fee based on the above findings.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


