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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses.

At issue is the compensability of this claim for a back injury pursuant to Ark.

Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on March

31, 2012, at which time the claimant sustained a compensable left shoulder injury

at a compensation rate of $273.00/$205.00.  Medical expenses and temporary total

disability benefits have been accepted.  The Medical Cost Containment Division

approved a change of physician on May 31, 2013, from Dr. Mark Malloy to Dr.

Dwayne Daniels.  The claimant was released by Dr. Daniels on October 29, 2012,

with 0% impairment.
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The claimant contends she injured her back at the same time as the

compensable shoulder injury.  She seeks payment of medical expenses.  Some

expenses were paid with her group insurance

The respondents contend there are no objective medical findings to

substantiate a back injury.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 48 (D.O.B. August 22, 1965), has a high school education

and training as a certified nurses’ assistant (CNA).  Her health history includes a

September, 2006, motor vehicle accident (MVA) while working for another

employer.  This claim was settled by joint petition in December, 2007.  She has also

been diagnosed with lupus, fibromyalgia, rheumatoid arthritis, depression, anxiety,

fatigue and insomnia.  On May 10, 2012, she filed a lawsuit against her employer

which is still in litigation.

On March 31, 2012, the claimant slipped and fell in water, striking the left

side of her body.  She reported the accident and ultimately required surgery on her

left shoulder on July 25, 2012.  She returned to work on September 20, 2012, at

light duty.  She stated her shoulder remains symptomatic.

MEDICAL EVIDENCE

Prior to the compensable accident, the claimant complained of neck, ankle,

and back pain from a motor vehicle accident in September, 2006.  X-rays of the

neck, ankle, and back were normal and the claimant was treated conservatively with

medication and physical therapy.  After the claimant complained of bilateral leg

pain, an MRI was conducted on October 25, 2006.  The claimant was diagnosed
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with multilevel degenerative joint disease with a mild bulge at L4-5 superimposed

upon a congenital shortening of the pedicles at L-5, causing stenosis.  There were

no acute post-traumatic findings, and in an October 30, 2006, report, the doctor

commented that the lumbar MRI was “not too impressive.”  The test also showed

a small disc bulge at C5-6 and C6-7.

As a result of the 2006 MVA, the claimant was referred to neurosurgeon, Dr.

P.B. Simpson for her neck but she was financially unable to pursue treatment.

On January 26, 2007, the claimant received treatment for re-injuring her neck

while transferring a patient.  She was again referred to a neurologist.

A February 23, 2007, emergency room report shows the claimant

complaining of back, left leg, and bilateral hip pain.  The report also mentions

“chronic” back pain secondary to a 2006 MVA and a January 19, 2007, re-injury

lifting a patient.

The claimant saw Dr. Sue Frigon on March 8, 2007, complaining of neck and

back pain with radiating bilateral leg pain.  After testing, she was diagnosed with a

normal lumbar spine and mild degenerative disease of the cervical spine.  Dr.

Frigon referred the claimant to a chiropractor, Dr. Tice, in a report dated May 23,

2007.

The claimant reported left shoulder pain on November 9, 2009, ankle pain

on January 25, 2011, and treatment for rheumatoid arthritis is mentioned in a July

18, 2011, report.

After the compensable accident on March 31, 2012, the claimant was

examined for neck and shoulder pain.  On April 2, 2012, she was treated for right

knee, right ankle and shoulder pain.  There is no mention of back pain until April 9,

2012.
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In July, 2012, the claimant came under the care of Dr. Dwayne Daniels.  His

examination concentrated on the claimant’s neck, knee, and shoulder.  On August

11, 2012, and August 16, 2012, Dr. Daniels also recorded left hip and back pain.

X-rays showed multilevel degenerative changes particularly at L3-L4.  He prescribed

physical therapy commenting, “degenerative disk disease possibly exacerbated by

her fall at work,” (emphasis added).  X-rays of the hip were normal and Dr. Daniels

administered injections for bursitis in her hip.

An MRI performed on September 28, 2012, showed a right disc protrusion

at L4-5 producing stenosis and displacement of the right L4 nerve root.  There were

also hypertrophic changes at L5-S1 with a bulge producing stenosis and

displacement of the L5 nerve root.  He prescribed epidural steroid injections and

released her on October 29, 2012, with a 0% impairment rating.

None of the claimant’s physicians have commented on what role, if any, her

other health problems (lupus, fibromyalgia, and rheumatoid arthritis) have on her

complaints of physical symptoms.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim for a 2012 back injury based on a

lack of objective medical findings.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment
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2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

   (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

As I interpret the medical evidence, the claimant has a long history of

degenerative joint disease that has progressively worsened.  However, there is no

evidence of a specific injury or a causal connection between the claimant’s

degenerative condition and her work.  Additionally, Dr. Daniels’ opinion on

causation, using the work “possibly” is insufficient to establish a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000), Frances v.

Gaylord Container Corp., 341 Ark. 527, 20 S.W.3d 280 (2000).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on March 31, 2012, at which time the claimant
sustained a compensable left shoulder injury at a
compensation rate of $273.00/$205.00.  Medical expenses
and temporary total disability benefits have been accepted.
The Medical Cost Containment Division approved a change of
physician on May 31, 2013, from Dr. Mark Malloy to Dr.
Dwayne Daniels.  The claimant was released by Dr. Daniels on
October 29, 2012, with 0% impairment.

2. The claimant has failed to prove, by a preponderance of the
credible evidence, that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
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supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim for a back injury is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


