
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE JAMES W. STANLEY,
JR., Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE ERIC NEWKIRK,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 7, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on September 24, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee relationship existed on or
about January 3, 2012.

3. The claimant’s average weekly wage was sufficient
to entitle the claimant to a temporary total
disability rate of $394.00 per week and a
permanent partial disability rate of $296.00 per
week in the event compensability is established.

4. The respondents have denied and controverted the
underlying claim in its entirety.
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5. There has been some payment by group insurance
within the meaning of Ark. Code Ann. § 11-9-411.

6. Offsets (reserved).

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of claim, temporary total
disability benefits from February 9, 2012, to
October 24, 2012, and medical.

Respondent:

1. Whether the claimant sustained a compensable
back/spine injury.

The record consists of the November 7, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

In January of 2012, Mr. Hull was employed by Loomis

Armored US as a driver/messenger paired with Mr. Richard

Zakrzewski delivering and picking up money (currency and/or

coin) at ATMs and bank branches along a route. (T. 32) The

messenger’s job was to unload and deliver the currency

and/or coin along the route of ATMs and banks. (T. 10, 59)

The driver’s job was to stay in the truck at the various

stops, but the driver also helped the messenger load boxes

of coin into the truck at the start of the day and unload

bags of coin out of the truck at the Loomis facility at the

end of the day. (T. 16, 31, 58, 59, 62) Typically, if Mr.
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Hull was the driver and Mr. Zakrzewski was the messenger one

day, the next day Mr. Zakrzewski would drive and Mr. Hull

would be the messenger. (T. 32, 33) 

Mr. Hull contends that he sustained a lower back injury

arising out of his employment on January 3, 2012. (T. 5;

Comm. Exh. 1 p. 2) In this regard, Mr. Hull testified at the

hearing conducted on November 7, 2012, that the two men had

stopped on their route at Centennial Bank on January 3,

2012, and that Mr. Hull felt a sharp pain in his back that

started going down his leg while picking up bags of coin off

a dolly and putting the coin into the truck. (T. 14-15) Mr.

Hull testified that Richard was the driver that day, and

that Mr. Hull told Richard that he had hurt his back as soon

as Mr. Hull got into the truck, about five minutes later.

(T. 15, 49) 

Mr. Hull agreed at the hearing conducted on November 7,

2012, that in his deposition conducted on October 2, 2012,

Mr. Hull also described the following.  The lifting incident

involving a bag of coin at Centennial Bank in Vilonia

occurred about 8:30 or 9:30 in the morning. (T. 33-34) Mr.

Hull recalled his pain that day as a four on a scale of one

to ten, and the next day his pain was a six on the same

scale. (T. 34, 35) According to Mr. Hull’s testimony, he was

telling Richard again that second day how bad his back was

bothering him.  Mr. Hull testified that the third day,
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January 5, 2012, he could not get out of bed, and he called

his supervisor, Jay Bruner, and told Mr. Bruner that he hurt

his back lifting a bag of coin at Centennial Bank in

Vilonia. (T. 35)

Mr. Hull last worked at Loomis on or about January 20,

2012, and after a course of conservative care for his back,

underwent microdiscectomy surgery on July 23, 2012, on the

left at the L5-S1 level of his spine. (T. 27; Cl. Exh. 1 p.

10) The respondents controvert this claim for an alleged

work related back injury in its entirety. (Comm. Exh. 1

p. 2) 

To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence.  Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the
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claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of his employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the disability or need for

medical treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001); Freeman v. Con-Agra Foods,

344 Ark. 296, 40 S.W.3d 760 (2001).  In addition, as with

injuries caused by a specific incident identifiable by time

and place of occurrence, objective medical evidence is

necessary to establish the existence and extent of the

compensable injury.  Wal-Mart v. Leach, supra; Wal-Mart

Stores v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In the present case, Mr. Hull’s testimony - describing

a coin bag lifting event on January 3, 2012, that caused him

immediate pain that progressively worsened - would, if found

credible, establish the existence of a specific incident and

would support an inference that the lifting incident caused

an injury to his back.

However, in the present case, Mr. Hull’s account of

events appears inconsistent with essentially all other
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relevant evidence in the record.  On this record, I find

that Mr. Hull has failed to establish by a preponderance of

the credible evidence that he experienced a pain in his back

at work on January 3, 2012, or on January 4, 2012.  The

preponderance of the credible evidence instead establishes

that Mr. Hull woke up on January 5, 2012, with severe back

pain, and later developed an account of having experienced

pain during his work on January 3, 2012.  On this record, I

find that Mr. Hull has failed to establish by a

preponderance of the evidence any causal connection between

the back pain that he woke up with on January 5, 2012, and

his work for Loomis.

In these regards, whereas Mr. Hull testified that he

told his partner, Mr. Zakrzewski, about hurting his back at

Centennial Bank in Vilonia lifting coin on January 3, 2012,

and about his back hurting at work on January 4, 2012, Mr.

Zakrzewski testified that Mr. Zakrzewski first learned that

Mr. Hull was having back problems on January 5, 2012, when

Mr. Hull did not come to work. (T. 56) Mr. Zakrzewski also

testified that the two men went to Centennial Bank in

Vilonia on Wednesday, not Tuesday, and that Mr. Hull was the

driver, not the messenger, on that particular Wednesday. (T.

57) Therefore, on that day it would have been Mr.

Zakrzewski, not Mr. Hull, outside the truck loading coin

into the truck at Centennial Bank in Vilonia. (T. 58) Mr.
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Zakrzewski also testified that Mr. Hull never exhibited any

signs of pain or discomfort on January 3, 2012, or on

January 4, 2012, notwithstanding Mr. Hull’s account that Mr.

Hull was experiencing pain at a four to six. (T. 58)

Mr. Hull’s testimony that he hurt his back lifting a

bag of coin at Centennial Bank is also inconsistent with a

recorded statement that Mr. Hull provided on January 6,

2012.  At that time Mr. Hull indicated that he could not

attrbute his back pain to one particular spot or a

particular time. (R. Exh. 2 p. 10, 11) In fact, Mr. Hull on

January 6, 2012, indicated that he did not think that he had

injured his back until the next morning. (R. Exh. 2 p. 5)

Mr. Zakrzewski’s hearing testimony and Mr. Hull’s

statements on January 6, 2012, both appear to be consistent

with the hearing testimony of Mr. Hull’s supervisor, Jay

Bruner, and with the January 5, report of Dr. Marcia Hixson

who treated Mr. Hull that day.

In these regards, Mr. Bruner testified that when Mr.

Hull called in on January 5, 2012, Mr. Bruner inquired where

Mr. Hull’s back injury occurred and Mr. Hull stated that he

was not sure. (T. 66) Mr. Bruner testified that Mr. Bruner

tried to help Mr. Hull pinpoint a spot. (T. 72) Mr. Bruner

testified that Mr. Hull did not say anything about an

incident in Vilonia. (T. 67) Mr. Bruner testified that Mr.

Hull instead at that time identified the cause of his back



MICHAEL HULL - G200541 8

injury as lifting coin at the Loomis facility at the end of

his work shift. (T. 66, 66, 72) Mr. Bruner testified that

Mr. Bruner reviewed video of Mr. Hull’s activities at the

Loomis facility on January 3, 2012, and January 4, 2012, and

did not observe Mr. Hull either limping or working in a slow

manner. (T. 68

Dr. Hixson took a history from Mr. Hull on January 5,

2012, the same day that Mr. Hull called in to report a work

injury to Mr. Bruner.  The history that Dr. Hixson recorded

states in part: “He had sudden, severe onset of back pain on

1/4/12 and feels that this may have been lifting boxes.” (C.

Exh. 1 p. 2) Dr. Hixson’s use of the term “may have” appears

consistent with Mr. Hull’s recorded statement where he

stated “the only thing that I can think” and Mr. Bruner’s

testimony that Mr. Hull wasn’t sure where his alleged injury

occurred.  Likewise, Mr. Hull indicated under questioning on

January 6, 2012, in his recorded statement:

KH: And what was the date of your injury?

MH: Uh, the, January 3rd.

KH: What time of day was it?

MH: I can’t give you [an] exact time.  I mean it was, I
can’t give you a time, cause, uh, uh, uh, my daily...

KH  Can you tell me what happened?

MH: Um, what, the only thing that I can think of is I
was picking up a lot of bags of coin that day.  We
picked up like 50 bags of coin.  And each bag weighs
anywhere between 25 and 51 pounds.  And I guess I
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picked up the bags the wrong way or something, and end
[sic] up injuring my back.
                    ...
KH: Where on the property did your injury occur?

MH: I don’t understand your question.

KH: Where were you at when the injury occurred?

MH: Oh, Ma’am, I, I, I just can’t pinpoint one
particular spot, because we have like 36 spot, stops. 
And just me picking up coin all day, I didn’t even
think I injured my back that day until I got home the
next morning, I mean until I got home the next morning
when I woke up.  I was hurting.  And that’s when I
realized I hurt my back from lifting all that coin.
                     ...
KH: And why did you just report it yesterday?

MH: Um, Tuesday it wasn’t like real bad pain or
Wednesday, I’m sorry, it wasn’t like real bad pain. 
And I thought maybe I was getting sick, ‘cause I had
some achy bones, is what I was thinking.  And I went,
didn’t think nothing of it, me actually being hurt,
hurt.  And whenever I, um, come home Wednesday
afternoon, I laid down. I was, I was tired and, and
hurting.  And I just lay down.  And I laid down for
about an hour.  And then I guess when I relaxed my
body, I got into more pain.  And I couldn’t get out of
bed myself.  (R. Exh. 2 p. 4-5)

This recorded statement, which I find more credible

than Mr. Hull’s hearing and deposition testimony, persuades

me that Mr. Hull simply woke up with some degree of back

pain on January 4, 2012, with no identifiable cause and no

thought of a possible injury, and that his back pain got

severe enough while resting after work later that day that

he called into work the next morning unable to perform his

normal work duties.  These conclusions from the recorded

statement would appear to this examiner to be consistent
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with the testimony of Mr. Zakrzewski, consistent with the

testimony of Mr. Bruner, consistent with Dr. Hixson’s

medical reports, and completely inconsistent with Mr. Hull’s

hearing and deposition testimony about an incident in

Vilonia.  I find under these circumstances that Mr. Hull has

failed to establish by a preponderance of the credible

evidence that the back problems that he woke up with on

January 4, 2012, arose out of lifting bags of coin at

Centennial Bank in Vilonia the day before, as he now

contends, or that his back problems arose in any way out of

his work duties for the respondent on or before January 4,

2012.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee relationship existed on or
about January 3, 2012.

3. The claimant’s average weekly wage was sufficient
to entitle the claimant to a temporary total
disability rate of $394.00 per week and a
permanent partial disability rate of $296.00 per
week in the event compensability is established.

4. The respondents have denied and controverted the
underlying claim in its entirety.

5. There has been some payment by group insurance
within the meaning of Ark. Code Ann. § 11-9-411.

6. The claimant has failed to establish that he
sustained a compensable injury.  Specifically, the
claimant has failed to establish by a
preponderance of the evidence that his back
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problems at issue were in any way causally related
to his work for the respondents.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


