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STATEMENT OF THE CASE

 A hearing was held on the above-styled claim on July 24, 2013, before

Administrative Law Judge Barbara Webb.   A Pre-hearing Order was entered in this

case on May 7, 2013.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order are hereby accepted:



- 2 -Hobbs - G108608

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 3, 2011, when the claimant contends he sustained a

compensable injury.

3. Based on an average weekly wage of $840.70, the claimant would be

entitled to compensation rates of $560.00 for temporary total disability

benefits and $420.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Compensability of claimant’s alleged October 3, 2011, injury.

2. If found compensable, claimant’s entitlement to medical benefits,

temporary total disability benefits, mileage and prescriptions.

3.  Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the July 24, 2013,  hearing,

consisting of the testimony of Lamark Hobbs and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order dated May 7, 2013);

Claimant’s Exhibit No. 1 ( Medical Packet); Respondents’ Exhibit No. 1 ( Medical

Packet).
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CONTENTIONS

The claimant contends he injured his back and right knee while attempting

to lift an eighty pound nuclear gauge into the back of a Ford F150 when he felt

sharp pain in his back.  The claimant then placed his knee under the gauge in order

to keep the equipment from falling.  Afterwards, he felt intense pain in his back as

well as pain in his right knee.  He reported this injury to Karen Davis, office tech,

and Thomas Dryer, his supervisor.  Claimant sought treatment from his family

doctor, Dr. Peter Go, who referred him to a chiropractor, Dr. Rejistre, Sr., who noted

edema and tenderness at the L5-S1 region with muscle spasms.  He recommended

the claimant see an orthopedist and have MRI scans performed.  Dr. Russell then

saw the claimant and ordered MRI scans be performed.  The claimant’s lumbar MRI

showed a tear at L4-5 and the right knee MRI showed a tear in the posterior horn

of the meniscus.  He has referred the claimant to an orthopedist for possible

surgery.  During this time period, the claimant was having to take off work to attend

the various medical appointments for which he is entitled to temporary partial

disability.  It is the claimant’s contention that he properly reported his injury, that he

has objective measurable findings to support his work related injuries, that he is

entitled to reasonable necessary medical  treatment as recommended by Dr.

Russell, medical mileage, prescription reimbursements and an attorney’s fee on the

controverted indemnity.

The respondents contend that the claimant has no objective findings related

to a work injury, cannot prove by a preponderance of the credible evidence that he
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sustained a compensable injury on October 3, 2011; that alternatively, if he did,

there is no evidence that he has been required to miss any work by any treating

physician as a result of a low back or knee injury.

FACTUAL BACKGROUND

The claimant is fifty-nine (59) years of age. He graduated from McGehee

High School.  He has been employed by the Arkansas Highway Department since

2001 as an A2.  Hobbs explained that he inspects the asphalt on the bridges and

makes sure the contractors follow the guidelines.  Occasionally, he tests densities

and makes cylinders and cuts cores for asphalt.  In order to test density, he uses

a nuclear density gauge which is a radioactive gauge.  It tests the compaction of

soil.  He described the gauge as a Humboldt in a yellow box that weighs 70 to 80

pounds. The box is approximately five feet long and two feet tall.  It is kept in a

locked closet because of the radioactivity.

Hobbs testified that he had arthroscopic surgery on his left knee

approximately sixteen years ago.  He is also diabetic so he takes Amaryl and

Januvia.  He did not recall ever having low back or right knee problems prior to

October of 2011.  He sought treatment with Dr. Go on January 4, 2011, because a

car splashed sand and stuff in his face and eye while he was flagging traffic.  At that

time, he did not complain of back or right knee problems.  

On October 3, 2011, he went to Star City to perform an inspection on a job

where they were compacting dirt.  He went back to the office in McGehee to get the

density gauge.  He only saw the two office techs at the office and a truck parked out
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front.  He pulled the gauge across the floor and then he had to pull it around the

parked trucks.  He tried to figure out how to get the gauge in the truck but it was too

tall for him to lay it on the tailgate.  As he was trying to lift the gauge up, it came

back towards him.  He explained that as a matter of reflex, he stuck his leg under

the gauge to keep it from hitting the ground because of the radioactive material in

it.  He felt pain in his back on the right side.  He then went and got a chair and got

the  gauge on the chair and then pushed it into the truck.  He went into the office

and reported to Karen Davis and Denise Stilts, the office techs, that he had done

something to his back.  He filled our paperwork.  He went to the job site.  He took

the gauge out of the box and took the density measurements with the help of the

contractor.  The gauge weighed approximately twenty pounds.  He returned the

gauge to the office in McGehee and had someone help him unload the gauge.  The

next day, his back and right leg was hurting so bad he could not last the day so he

went to the doctor.  Dr. Go took an x-ray, gave him some prescriptions, and referred

him to Dr. Rejistre, a chiropractor.  He initially treated with Dr. Rejistre on October

13, 2011.  At that time, his right knee was giving way along with his back pain.  Dr.

Rejistre put him on machines and different kinds of hot pack treatments.  He would

go for treatments during his lunch time and use sick leave or vacation time.  He

explained that the treatment helped lessen his back pain, but his leg pain became

worse.  He was also referred to Dr. Russell.  He would go out and hit tennis balls to

keep his blood sugar down since the medication raised his blood pressure.  He

noticed that he could not use his right knee like it was before.  His right knee began
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to swell.  He was eventually sent for an MRI on his low back and knee.  He has not

seen an orthopedic surgeon because he does not have the money.  He is currently

being sued to pay the chiropractic bill.

On cross-examination, Hobbs testified that he had played tennis but had

stopped in the 1980's.  He was a baseball coach for twenty years and would play

after practice with friends.  He began playing again in 2012 when his doctor told him

he needed to exercise.  He initially would go out and walk.  He explained that he

told Dr. Russell on October 29, 2012, that his knee would swell from walking and

not from playing tennis hard.  He recalled seeing the chiropractor at least 12 times

between the date of the incident and December 1, 2011.  He began treating with Dr.

Russell on January 24, 2012, because Dr. Go had left Dumas.  He talked with Ms.

Dinwiddie about paying his bills and what he needed to do, but did not talk with

anyone about going to Dr. Russell.  

Hobbs testified that Dr. Go had sent him to Dr. Rejistre.  Dr. Rejistre had

recommended an MRI, but it was never authorized.  He explained that Public

Employee Claims told him on the third day after the injury that they were denying

the claim in a letter.  Dr. Russell finally went ahead and did the MRI.  He testified

that the symptoms he was having with his right knee in October of 2011 were the

same symptoms he was having in January of 2012.  He explained that he didn’t

think the walking while hitting tennis balls would put a severe strain on his knee.  He

denied that Dr. Go made no mention of his knee because he explained that the
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medication that Dr. Go had given him for his knee caused an allergic reaction which

had to be treated. 

Medical records show that Hobbs sought treatment with Dr. Peter Go on

October 4, 2011, with complaints of back pain on the lumbar, right side, facet area,

with radiation into the right thigh after lifting a gauge.  He reported that he had the

pain on and off.  Hobbs was referred to physical therapy or the chiropractor.  Hobbs

refused a Toradol shot.  He was prescribed Mobic.  X-rays of the lumbar spine

resulted in negative findings and revealed no fractures, osseous destruction or

degenerative disease.  On October 13, 2011, Dr. Go responded to written questions

posed by Amanda Dinwiddie of Public Employee Claims.  He responded that he did

not observe/palpate muscles spasms and noted low back pain as the other

objective finding.  

On October 13, 2011, he was examined by Dr. Rejistre, a chiropractor.  He

noted that there was “mild edema palpated along bilateral L5-S1 iliolumbar region

right side, with moderate tenderness and exacerbate upon palpation of Rt. L5-S1

vertebral level joint, right piriformis muscle, right hamstring muscle and right

popliteal fossa.”  He further noted that his care plan would consist of four to six

weeks of chiropractic manipulation and physical therapy to alleviate pain,

tenderness, muscle spasm and neuralgia discomfort.  He further noted that the

x-ray revealed mild to moderate foramina encroachment of L5-S1 nerve root.  He

recommended a follow-up with his primary care physician and orthopedic physician

recommendation with an MRI after 12 visits completed without 80-90%
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improvement.  On October 18, 2011, Hobbs reported to Rejistre continued pain in

his back.  He reported that his right knee tends to give out on him while walking or

standing after five or ten minutes and discomfort after prolonged periods of driving.

On December 1, 2011, he was examined by Rejistre.  He reported continued back

pain with intermittent radicular pain.  Rejistre noted that on palpatory examination,

Hobbs had a mild spasm on the right lamina pedicle junctions of L5-S1.  He

recommended that Hobbs follow-up with his primary care physician and orthopedic

recommendation with an MRI film of the lumbar spine.  

On January 24, 2012, Hobbs was examined by Dr. Russell.  Dr. Russell

notes that Hobbs had an allergic reaction to an antibiotic (sulfa) prior to December.

He does not note any complaints of back pain or right knee pain.  He recommended

continued treatment of his diabetes.  On October 29, 2012, Hobbs returned to Dr.

Russell with complaints that his right knee “swells after playing tennis”.  Russell

notes that Hobbs reported that he played tennis in college and had resumed,

“played ‘real hard’ and the knees started swelling”.  He was given Mobic.  On

January 8, 2013, Hobbs returned to Russell with complaints of right side back pain

radiating down right leg with swelling noted at times.  Russell noted that Dr. Go had

scheduled him for an MRI and he was seeing a chiropractor, Dr. Rejistre.  Hobbs

reported that when Dr. Go left, he decided not to follow up with it.  He reported that

now when he plays tennis his knee swells and is now ready for an MRI of the back

and knee.  Russell ordered an MRI of the lumbar spine and knee.  
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On January 11, 2013, Hobbs underwent an MRI of his right knee and lumbar

spine.   The MRI of the knee revealed a linear tear, posterior horn of the medial

meniscus.  The MRI of the lumbar spine revealed a possible small radial tear of the

disk annulus at L4-L5.  On March 30, 2013, Russell noted that Hobbs needed to

see an orthopedist and will most likely need arthroscopic repair for his right knee

and noted that it was a workman’s comp issue.  

On April 11, 2013, Dr. Russell responded to written questions from claimant’s

attorney.  He responded that he believed the tear at L4-L5 shown in the lumbar MRI

was an objective medical finding.  He opined that the tear at L4-L5 was caused by

Hobbs lifting the 80 pound piece of equipment based upon his history.  He

responded that Hobbs was not entitled to a 7% permanent impairment rating for the

L4-L5 tear because he had no symptoms.  Russell also responded that the linear

tear in the posterior horn of the medial meniscus shown in the right knee MRI was

an objective measurable finding.  He also opined that the linear tear in the right

knee was caused by Hobbs lifting the 80 pound piece of equipment based upon his

history.  Russell noted that Hobbs should not be off work but should be restricted

from heavy work with his legs due to his work injury.  Russell noted that Hobbs can

mainly just walk at this time and cannot do any physical activities without pain.

Russell noted that any further treatment for the low back and right knee depended

on an “ortho opinion”.  He also responded that his opinions were based on a

reasonable degree of medical certainty.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim. 

2. The employer/employee/carrier relationship existed on or about

October 3, 2011, when the claimant sustained a compensable low

back and right knee injury.

3. Based on an average weekly wage of $840.70, the claimant would be

entitled to compensation rates of $560.00 for temporary total disability

benefits and $420.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

5. The claimant has proven by a preponderance of the evidence that he

is entitled to additional medical benefits, including mileage and

prescriptions, in that the medical treatment provided and

recommended by Dr. Go, Dr. Rejistre and Dr. Russell was reasonable,

necessary, and related to his work.

6. The claimant has established by a preponderance of the evidence that

he is entitled to temporary partial disability benefits.

7. Claimant is entitled to a statutory attorney’s fee on the indemnity

benefits awarded herein.

DISCUSSION

I.  Additional Medical Benefits and Temporary Partial Disability Benefits

The claimant seeks additional medical benefits as a result of his October 3,

2011, low back and right knee injury.  The medical evidence demonstrates that the
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claimant was initially provided medical treatment by Dr. Go on October 4, 2011, but

the claim was controverted when x-rays revealed no objective findings. Hobbs

continued treatment with Dr. Go and was ultimately referred to Dr. Rejistre for

chiropractic care.  Dr. Rejistre noted that he did observe objective findings both on

the x-rays and in the palpation of muscle spasms.  Hobbs completed the

recommended chiropractic care but continued to have problems.  Dr. Rejistre

recommended an MRI and orthopedic evaluation.  When Dr. Go left Dumas, Hobbs

sought treatment with Dr. Russell.  Dr.  Russell also recommended an MRI and

orthopedic evaluation.  The MRI of the lumbar spine revealed objective medical

findings a possible small radial tear of the disk annulus at L4-L5.  The MRI of the

right knee revealed a linear tear, posterior horn of the medial meniscus.  Dr. Russell

has recommended an orthopedic evaluation for a determination of further treatment.

In the instant case, the respondents accepted the low back injury as

compensable and paid the claimant’s initial medical benefits with Dr. Go.  The

respondents denied the claimant’s continued treatment with Dr. Go on October 7,

2011.  The respondents also controvert compensability of both the low back injury

and the right knee injury based on a lack of objective medical findings. 

Ark. Code Ann. §11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13
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S.W.3d 218 (2000); Ark. Code Ann. §11-9-508(a) (Repl. 2002).  However, injured

employees have the burden of proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the treatment of the compensable

injury.  When assessing whether medical treatment is reasonably necessary for the

treatment of a compensable injury, the Commission must analyze both the

proposed procedure and the condition it is sought to remedy.  Also, the respondent

is only responsible for medical services which are causally related to the

compensable injury.

In the instant case, the claimant seeks additional medical benefits with Dr.

Russell for the treatment of his low back and right knee.  The respondents contend

that there are no objective medical findings to support a compensable injury and

that claimant did not miss any work due to his injury.  The respondents further

contend that ongoing treatment by Dr. Russell is not reasonable or necessary or

related.  The respondents contend that the claimant sought medical treatment with

Dr. Russell on his own.  However, the medical records of Dr. Rejistre and Dr.

Russell reveal that there are objective medical findings of both the low back and

right knee injuries.  The preponderance of the evidence reveals that these injuries

were causally related to the work incident on October 3, 2011, when Hobbs lifted

the 80 pound gauge.  There is no evidence that Hobbs had any pre-existing medical

problems with either his low back or right knee.  The evidence further demonstrates

that the respondents had controverted the claim and further medical treatment by

the time the claimant decided to seek medical treatment with Dr. Russell.
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Therefore, the issue of whether Dr. Russell’s treatment was authorized is moot.

The medical evidence further demonstrates that the claimant’s condition did not

improve significantly with conservative treatment.  Dr. Russell has recommended

continued treatment and a referral to an orthopedic specialist.  After a complete

review of the evidence, I find that the claimant has proven by a preponderance of

the evidence that his need for additional treatment from Dr. Go, Dr. Rejistre and Dr.

Russell, including the recommendation for an orthopedic evaluation was

reasonable, necessary, and related to his compensable injury.

I further find that the claimant has not missed work due to his injuries.  He

was released to return to work but placed on restrictions regarding heavy work with

his legs.  However, the evidence does establish that the claimant had to use sick

leave and vacation time to seek medical treatment.  Therefore, I find that the

claimant has established by a preponderance of the evidence that he is entitled to

temporary partial disability benefits for those times he was required to use leave time

to attend medical appointments.

II.  Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents have

fully controverted compensability of a low back and right knee injury, additional

medical treatment, and temporary total disability benefits.  Because I have awarded

indemnity benefits, I do find that the claimant’s attorney is entitled to a statutory

attorney’s fee.
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AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein.  All

accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

_____________________________

BARBARA WEBB
Administrative Law Judge


