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Little Rock, Arkansas.

Respondents No. 1 were represented by HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith, Arkansas.

Respondent No. 2 was represented by HONORABLE DAVID SIMMONS,
Attorney at Law, Little Rock, Arkansas..

STATEMENT OF THE CASE

On February 5, 2013, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted on

November 14, 2012, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:
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1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including June 25, 2008.

3) On June 25, 2008, the claimant sustained compensable injuries
to his right eye and left leg.  The claimant sustained a 99%
anatomical impairment to the right eye and the claimant had at
least a 54% anatomical impairment to the left lower extremity.

4) The claimant’s compensation rates are $522.00 per week for
temporary total disability benefits and $392.00 per week for
permanent partial disability benefits.

5) Respondents accepted this claim as compensable and paid
temporary total disability benefits from June 26, 2008, through
April 13, 2011.

At the full hearing, the parties agreed to litigate the following issues:

1) Maximum medical improvement date.

2) Whether the claimant is entitled to additional temporary total
disability benefits from October 4, 2010, through August 4, 2011.

3) Whether the claimant is entitled to additional permanent partial
disability benefits for the left leg and right eye.

4) Whether the claimant is now permanently and totally disabled.

5) Respondent No. 1’s entitlement to an offset or credit for an
overpayment of temporary total disability benefits in the amount
of $14,243.14.

At the full hearing the claimant contended that admitted compensable

injuries were sustained on June 25, 2008, and that the impairment for the right

eye should be paid for a 100% anatomical rating at the rate of $522.00 per



DAVID KEITH HIGGS - F806734 -3-

week for total disability.  It is believe the respondents are paying a lesser

amount.  Claimant contends the impairment to the lower extremity should be

100% and paid at a rate of $522.00 per week.  Claimant contends that he has

been rendered permanently and totally disabled and that the above matters

are controverted.  The claimant reached maximum medical improvement on

August 4, 2011, and the respondents are not entitled to a credit.  Claimant is

entitled to temporary total disability benefits through August 4, 2011.

Respondents No. 1 contended at the full hearing that the claimant

sustained a 99% anatomical impairment to the right eye and a 54%

anatomical impairment rating to the left lower extremity.  Respondents No. 1

contend that all appropriate benefits have been paid or are in the process of

being paid.  Respondents No. 1 contend claimant reached maximum medical

improvement on October 4, 2010.  Respondents No. 1 contend claimant is not

permanently and totally disabled as a result of his compensable injuries.

Respondents No. 1 contend they are entitled to a credit or offset in the

amount of $14,243.14 for overpayment of temporary total disability benefits

for a total of 191 days, from October 4, 2010, through April 13, 2011.

Respondent No. 2 contended at the full hearing that they will defer to

the outcome of litigation.  That if claimant is found to be permanently and

totally disabled, the Fund stands ready to commence weekly benefits in

compliance with Ark. Code Ann. § 11-9-502.  Therefore, the Fund has not
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controverted the claimant’s entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant reached maximum medical improvement with
regard to his stipulated compensable injuries on October 4,
2010.

4) The claimant has failed to prove by a preponderance of the
evidence that he is entitled to additional temporary total disability
benefits for the period between October 4, 2010, and August 4,
2011.

5) The claimant has failed to prove by a preponderance of the
evidence that he is entitled to additional permanent partial
disability benefits in the form of additional anatomical impairment
for either his left leg or right eye.

6) The claimant has failed to prove by a preponderance of the
evidence that he is now permanently and totally disabled .

7) Respondents No. 1 are entitled to an offset or credit for
overpayment of temporary total disability benefits paid after the
claimant reached maximum medical improvement on October 4,
2010.
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DISCUSSION

The claimant, age 54, graduated from Hampton High School in 1976.

The claimant testified that following graduation from high school he was a

logger but injured his leg and was off for approximately one year.  Thereafter,

the claimant testified he attended Oil Belt Vo-Tech and received a diploma for

“machine shop.”  The claimant testified that his diploma from machine shop

would allow him to be a machinist or a tool and die operator.  (T. p. 45, lines

8-10)  The claimant testified he worked as a machinist at Fordyce Ironworks

for approximately three months but did not like the work and then went to

driving a truck.  The claimant testified that from approximately of 1980 through

March 1982 he worked for GE repairing railcars.

The claimant testified the bulk of his work throughout his lifetime has

been driving a truck.  The claimant testified he drove trucks for Peek Truck

Lines, Cleanup Transport, G&S Trucking, Standard Ready Mix, Jack Kelly,

C&K Trucking, Fikes Truck Lines, Weatherly Truck Lines, Freer Trucking, and

Blann Tractor.  (T. p. 49, lines 19-23)  The claimant testified he started

working for the respondent employer, Blann Tractor, in April 2007.  The

claimant testified as follows regarding his work duties for the respondent

employer:

A Well, it was – all he did was, you know, was dump trailers,
dump trucks.  And the material I was hauling at the time, I loaded



DAVID KEITH HIGGS - F806734 -6-

at Eagle Mill, Arkansas, and hauled down to their cement plant.
I don’t even remember the name of it.  Anyway, it was either rock
or sand, you know.  (T. p. 51, lines 17-21)

On the morning of June 25, 2008, between approximately 3:00 a.m. and

3:30 a.m., the claimant was the victim of a robbery which resulted in the

claimant sustaining a gunshot wound to his left leg and facial battery.  The

claimant testified that during the course of the assault he was shot in the left

leg and that the perpetrator struck him in the head with his gun causing

severe injury to the claimant’s right eye.

The claimant testified he was able to call 911 after the assault and the

medical records show the claimant was transported to Magnolia Hospital

emergency room on June 25, 2008.  The medical records from the Magnolia

Hospital emergency room from June 25, 2008, show the claimant was treated

for gunshot wound to the left thigh, laceration and hematoma to the right

forehead, and multiple facial fractures.  (Cl. Ex. 1, p. 3)  On June 27, 2008, the

claimant underwent an operation on his left leg to remove the bullet.  Also on

June 27, 2008, the claimant underwent an operation to repair the fractures

associated with his right eye injury.  Following the claimant’s right eye surgery,

Dr. James Landers attributed the claimant’s right eye with a 20/800 vision.  Dr.

Landers went on to state that the claimant was now legally blind in the right

eye and would probably remain so from the injury.  (Cl. Ex. 1, p. 14)  The

medical records show that following the claimant’s surgeries he treated with
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Dr. Vora, who recommended left leg physical therapy and prescribed various

medications for the claimant’s pain.  (Cl. Ex. 1, p. 20)

After extensive treatment from Dr. Vora which included physical therapy

and pain management, the claimant underwent a functional capacity

evaluation on September 17, 2010.  The functional capacity evaluation found

at Claimant’s Exhibit 1, pages 55-70, shows the claimant was assessed with

a light duty work category.  The medical records show that on July 19, 2010,

the claimant went to SAMA Healthcare Services and treated with a Dr. Mark

Pippenger.  In Dr. Pippenger’s July 19, 2010, report he recommends the

claimant get a nerve conduction study with EMG.  It appears the claimant

went back to see Dr. Pippenger on October 1, 2010, and in a report dictated

on October 4, 2010, Dr. Pippenger found the claimant at “maximum medical

improvement” and commented on the functional capacity evaluation as being

“unrealistic and overly bend to subjective reports of discomfort and physical

limitation on the part of the patient.”  (Cl. Ex. 1, p. 79) The medical records

show the claimant was seen by Dr. Reginald Rutherford on August 5, 2011,

for an independent medical evaluation.  In Dr. Rutherford’s independent

medical evaluation found at Claimant’s Exhibit 1, pages 82-83, Dr. Rutherford

rated the claimant’s left leg with a 54% anatomical impairment.  The medical

records also show the claimant was seen by Dr. Andrew Lawton at the Little

Rock Eye Clinic on August 26, 2010, and assigned the claimant with a 99%
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visual impairment to the right eye.  (R. Ex. 1, p. 2)

The claimant is requesting additional temporary total disability benefits

from October 4, 2010, through August 4, 2011, additional permanent

anatomical impairment for the left leg and right eye, and the finding that he is

now permanently and totally disabled.  Respondents No. 1 contend the

claimant is not entitled to any additional temporary total disability benefits or

additional anatomical impairment for either the left leg or right eye.

Respondents No. 1 also contend the claimant is not permanently and totally

disabled and that they’re entitled to an offset or credit for overpayment of

temporary total disability benefits in the amount of $14,243.14.

ADJUDICATION

The Arkansas Workers’ Compensation Act does not define maximum

medical improvement.  However, Ark. Code Ann. § 11-9-102(12) states that

“healing period” means that period of healing of an injury resulting from an

accident.  The healing period ends when the underlying condition causing the

disability has become stable and nothing in the way of treatment will improve

that condition.  The healing period continues until the employee is as far

restored as the permanent character of his injury will permit, and if the

underlying condition causing the condition has become stable and nothing

further in the way of treatment will improve that condition, the healing period

has ended.  The persistence of pain may not of itself present a finding that the
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healing period is over, provided that the underlying condition has stabilized.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  

In the case at hand, the evidence demonstrates the claimant was found

to be at maximum medical improvement by Dr. Pippenger on October 4, 2010.

The claimant argued he did not reach maximum medical improvement until

August 4, 2011.  After reviewing all the credible evidence contained in the

record herein, I find that Dr. Pippenger’s maximum medical improvement

assessment should be given considerable weight.  The medical records from

Dr. Vora show the claimant’s condition did not improve much while receiving

the pain management from Dr. Vora for a considerable period of time.  While

the claimant may have continued complaints of pain, as stated above, pain

may not of itself prevent a finding that the healing period is over.  Nothing in

the record now before the Commission shows that any treatment would

improve the claimant’s condition after October 4, 2010.  Therefore, I find the

claimant reached maximum medical improvement with regard to his stipulated

compensable injuries on October 4, 2010.

The claimant is contending entitlement to additional temporary total

disability benefits.  The claimant is entitled to temporary total disability benefits

for his scheduled injuries during his healing period or until he returns to work.

Ark. Code Ann. § 11-9-521(a); Wheeler Const. Co. v. Armstrong, 73 Ark. App.

146, 41 S.W.3d 822 (2001).  The healing period ends when the underlying
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condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).

As I have stated above, the claimant’s healing period ended on

October 4, 2010.  On October 4, 2010, the claimant’s underlying condition

was stable and nothing further in the way of treatment would improve that

condition. Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to temporary total disability

benefits from October 4, 2010, through August 4, 2011, since the claimant

was not still within his healing period during the period of temporary total

disability benefits now requested.  Respondents No. 1 have contended

entitlement to an offset or credit for any temporary total disability benefits paid

after October 4, 2010.  Since I have found that the claimant’s healing period

ended on October 4, 2010, with regard to both of his scheduled compensable

injuries, Respondents No. 1 are in fact entitled to a credit or offset for future

benefits payable to the claimant for any temporary total disability benefits paid

after October 4, 2010.

The claimant contends entitlement to additional permanent anatomical

impairment to the claimant’s left leg and right eye.  Respondents No. 1 have

accepted a 99% permanent anatomical impairment rating to the claimant’s

right eye and a 54% permanent anatomical impairment rating to the claimant’s
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left leg.  Claimant contends he is entitled to a 100% permanent anatomical

impairment rating to both his left leg and right eye.  Arkansas Code Annotated

§ 11-9-704(c)(1)(B) provides that, “Any determination of the existence or

extent of physical impairment shall be supported by objective and measurable

physical or mental findings.”  Further, permanent disability benefits shall be

awarded only upon a determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).

The Commission has adopted the American Medical Association’s Guide to

the Evaluation of Permanent Impairment, 4th ed., 1993, for use in assessing

the extent of permanent anatomical impairment.  The burden rests upon the

claimant to prove the existence and extent of permanent physical impairment.

He must show that any permanent impairment is supported by objective and

measurable physical or mental findings, Ark. Code Ann. § 11-9-704(c)(1)(B).

He must also show the degree or percentage of permanent physical

impairment is calculated in a manner that conforms to the Guides.  The

claimant must also show that the compensable injury or injuries were the

“major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause”

is defined as more than fifty percent of the cause, Ark. Code Ann. § 11-9-

102(14)(A).

Although expert medical opinion may be relative to the existence and
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extent of permanent physical impairment, it is the obligation of the

Commission, rather than any medical expert, to ascertain the existence and

exact extent of permanent physical impairment in a manner that conforms with

the requirements of the Act.  In determining the existence or extent of

permanent physical impairment neither the medical expert nor the

Commission can consider complaints of pain.  In regard to the claimant’s

compensable injury, no consideration can be given to loss of range of motion

in determining the existence or extent of permanent physical impairment.  Ark.

Code Ann. § 11-9-102(16)(A)(ii).  

With regard to the claimant’s right eye, Respondents No. 1 have

accepted a 99% permanent anatomical impairment rating.  The claimant

contends he is entitled to a 100% anatomical impairment rating to his right

eye.  The medical records demonstrate the claimant has 20/800 vision in the

right eye with some ability to count fingers and some peripheral vision.  (Cl.

Ex. 1, p. 14)  Pursuant to the claimant’s own testimony he has some

peripheral vision in his right eye, can see light and count fingers at some

distance.  (T. p. 97, lines 4-14)  The claimant has the burden of proof

regarding the existence and extent of permanent physical impairment.  In the

case at hand, Respondents No. 1 have accepted a 99% anatomical

impairment to the claimant’s right eye but claimant contends entitlement to a

100% anatomical impairment rating to the right eye.  Based upon the
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evidence now before the Commission, I find the claimant has failed to prove

by a preponderance of the evidence that he is entitled to additional permanent

anatomical impairment with regard to his right eye.  Therefore, I find the

claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional permanent anatomical impairment to his right eye.

The claimant also contends entitlement to additional permanent

anatomical impairment to his left leg.  Dr. Rutherford in his August 5, 2011,

report using the American Medical Association’s Guide to the Evaluation of

Permanent Impairment, 4th ed., found the claimant to have a 54% anatomical

impairment to his left leg.  (Cl. Ex. 1, p. 83)  The claimant argues entitlement

to a 100% anatomical impairment rating to his left leg based on Dr.

Rutherford’s finding of a 100% impairment of the sciatic nerve for sensory

function and dysesthesia.  However, Dr. Rutherford took into account the

100% impairment to the sciatic nerve for sensory function and dysesthesia,

as well as other factors relating to the left leg, and still found the claimant

entitled to a 54% anatomical impairment to the left leg.  I find that Dr.

Rutherford’s impairment rating as outlined in his August 4, 2011, report found

at Claimant’s Exhibit 1, pages 82-83, be given great weight with regard to the

claimant’s left leg anatomical impairment rating.  The claimant has the burden

of proof regarding the additional anatomical impairment requested for the left

leg and has failed to meet his burden.  Based upon the credible evidence now
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before the Commission, I find the claimant’s anatomical impairment to his left

leg to be 54% and therefore claimant has failed to prove by a preponderance

of the evidence that he is entitled to additional anatomical impairment related

to the left leg.

The claimant contends he is now permanently and totally disabled.  The

Arkansas Workers’ Compensation Law provides that when an injured worker’s

disability or condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  See Minor v. Poinsett

Lumber & Mfg. Co., 235 Ark. 195, 357 S.W.2d 502 (1962).  The claimant

sustained compensable scheduled injuries to his right eye and left leg.  A

claimant who sustains a scheduled injury is limited to the applicable

allowances set forth in Ark. Code Ann. § 11-9-521, and such benefits cannot

be increased by considering wage loss factors absent a finding of permanent

total disability.  Federal Compress & Warehouse v. Risper, 55 Ark. App. 300,

935 S.W.2d 279 (1996).  “Permanent total disability” means inability, because

of a compensable injury, to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. § 11-9-519(e)(1).  The burden of proof shall be

on the employee to prove inability to earn any meaningful wages in the same

or other employment.  Ark. Code Ann. § 11-9- 519(e)(2).
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In the case at hand, the claimant did not prove by a preponderance of

the evidence that he was permanently and totally disabled as a result of the

compensable injuries to his right eye and left leg.  The claimant sustained

compensable injuries on June 25, 2008, and subsequently underwent

surgeries related to those injuries.  The claimant was found by Dr. Pippenger

to be at maximum medical improvement regarding his stipulated compensable

scheduled injuries on October 4, 2010.  The claimant underwent a functional

capacity evaluation in September of 2010 which found the claimant could

perform duties in at least the light work category.  (Cl. Ex. 1, p. 70)  Dr.

Pippenger in his October 4, 2010, report commented on the functional

capacity evaluation and stated, “The FCE reports various findings, much of

which frankly sound more subjective than objective, and though it describes

him performing most tasks in the “medium” capacity level, the

recommendation is that he be limited to “light” capacity.  Again, part of this

sounds more subjective than objective.”  (Cl. Ex. 1, p. 76)

In considering claims for permanent disability benefits in excess of the

employee’s percentage of permanent physical impairment, the Commission

may take into account, in addition to the percentage of permanent physical

impairment, such factors as the employee’s age, education, work experience,

and other matters reasonably expected to affect his earning capacity.  Ark.

Code Ann. § 11-9-522(b)(1).  In the present matter, the claimant is 54 years
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of age with a high school diploma and a vo-tech degree as a machinist.

Claimant’s work history primarily includes driving a truck; however, the

claimant testified he did perform heavy mechanic work and currently can

perform some light mechanic duties.  With regard to his current physical

restrictions, the claimant testified as follows at the full hearing:

Q Okay.  And as we sit here today, are you aware of any
restriction that any doctor has placed upon you?  I’ve looked
through your exhibit that you submitted, and I’ve looked through
mine, and I’ve looked through a bunch of medical that neither
one of us gave the judge, and I can’t find anywhere where a
doctor has given you a physical restriction related to your leg or
your eye.

A No, sir.

Q Are you aware of any?

A No, sir.  (T. p. 81, lines 4-13)

With regard to working on other people’s cars, the claimant testified he

could make some money as a mechanic.  (T. p. 87, lines 9-11)  It must also

be noted that the claimant’s lack of interest in pursuing meaningful

employment is a factor in determining whether someone is permanently and

totally disabled.  The claimant was questioned at the full hearing as to whether

he had looked for a job since the accident in 2008.  The claimant replied, “No,

sir, not really.”  (T. p. 82, lines 1-5)  The claimant testified that he is not able

to earn any meaningful wages; however, the functional capacity evaluation

and the opinion of Dr. Pippenger contradict the claimant’s testimony.  It is the
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claimant’s burden to prove that he is now permanently and totally disabled by

a preponderance of the evidence.  After a review of the entire record, I find the

claimant has failed to prove that he is unable because of his stipulated

compensable scheduled injuries, to earn any meaningful wages in the same

or other employment.  Therefore, I find the claimant has failed to prove by a

preponderance of the evidence that he is now permanently and totally

disabled.

ORDER

The claimant has failed to prove by a preponderance of the evidence

that he is entitled to any temporary total disability benefits from October 4,

2010, through August 4, 2011.  The claimant has failed to prove by a

preponderance of the evidence that he is now permanently and totally

disabled.  The claimant reached maximum medical improvement on

October 4, 2010, with regard to his stipulated compensable scheduled

injuries, and Respondents No. 1 are entitled to a credit or offset for any

temporary total disability benefits paid after October 4, 2010.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


