
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F700295 & F703322

TIMMY J. HENSLEY, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER CO., 
SELF-INSURED EMPLOYER RESPONDENT NO. 1

CENTRAL ADJUSTMENT CO., INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 20, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas, and waived
appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 5, 2013, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on July 2, 2013.  The

following stipulation was submitted by the parties and is

hereby accepted:

1. The employee/employer/insurance carrier
relationship existed on January 9, 2007, at which
time claimant sustained a left shoulder
compensable injury.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Claimant’s entitlement to recommended surgical
intervention, temporary disability, and
controversion.

Respondent No. 1:

1. Entitlement to additional medical care for left
shoulder surgery.

The record consists of two volumes: (1) the

September 5, 2013, hearing transcript and the exhibits

contained therein; and (2) the oral deposition of Dr.

Smitherman marked as Joint Exhibit 1.  

DISCUSSION

The claimant sustained admittedly compensable bilateral

shoulder injuries in his employment at Cooper Tire and

Rubber Company.  Mr. Hensley underwent five right shoulder

surgeries between January of 2007 and September of 2008: (1)

a subacromial decompression and arthroscopic repair of a

SLAP lesion of the labrum performed by Dr. Weems on

January 15, 2007; (2) a revision surgery to remove an anchor

which had disengaged and replace it with a suture anchor

performed by Dr. Weems on April 30, 2007; (3) arthroscopic

surgery for a failed SLAP repair including debridement of

loose suture material performed by Dr. Weems on August 20,

2007; (4) a rotator cuff repair and labral debridement

performed by Dr. Hasan on January 10, 2008; and (5) an open

biceps tenodesis performed by Dr. Hasan on September 24,

2008.
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To date Mr. Hensley has undergone only one surgery to

his left shoulder - repair of a SLAP lesion of the labrum 

performed by Dr. Weems on March 26, 2007.  In addition to

the shoulder surgeries performed Dr. Weems and Dr. Hasan,

Mr. Hensley has also been evaluated or treated for his

ongoing shoulder complaints by Dr. Pearce, Dr. Gordon, and

Dr. Smitherman.

As a result of MRI-arthrograms performed on or about

April 10, 2012, Dr. Gordon reported that Mr. Hensley at that

time had a large defect within the rotator cuff of the right

shoulder for which Dr. Gordon proposed a referral to Dr.

Smitherman, an open shoulder specialist, for evaluation. 

Dr. Gordon also diagnosed by MRI in the left shoulder a very

small posterior labral tear which, according to Dr. Gordon,

either Dr. Gordon or Dr. Smitherman could repair.

In his evaluation report dated February 6, 2013, Dr.

Smitherman described the right shoulder MRI as indicating a

complete loss of the superior labrum.  Dr. Smitherman also

observed in the clinic a large area of swelling anteriorly,

roughly over the rotator angle on the right side. 

Nevertheless, Dr. Smitherman explained various reasons why

Dr. Smitherman recommends against any additional right

shoulder surgery at present, and Mr. Hensley does not at

present seek additional surgery for his right shoulder.

However, with regard to Mr. Hensley’s left shoulder,

Dr. Smitherman concluded that Dr. Smitherman could treat the
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posterior labral tear and cuff tendinosis effectively with a

left shoulder arthroscopy with posterior labral repair,

subacromial decompression, and possible rotator cuff repair. 

      Mr. Hensley seeks to proceed with the left shoulder

surgery proposed by Dr. Smitherman.  In addition, Mr.

Hensley contends that he is entitled to additional temporary

disability compensation beginning either on the date of the

surgery or more likely on the date that Dr. Gordon first

proposed the left shoulder surgery at issue - April 10,

2012.

Respondent No. 1 has refused to authorize the surgery

and therefore denies that the claimant could be entitled to

any additional temporary disability compensation. 

Respondent No. 1 contends that the claimant cannot establish

when the left shoulder labrum tear first identified by MRI

on April 10, 2012, actually occurred.

1.    Evidentiary Objections

Mr. Newell objected as hearsay to Mr. Hensley’s

testimony on pages 15-16 of the hearing record as to what

Dr. Weems “admitted” and “decided” when Mr. Hensley

responded to a question as to how Mr. Hensley came under the

care of Dr. Hasan at the Med Center after previously

treating with Dr. Weems of the Northeast Texas Surgical

Center.  The claimant’s response on page 15 lines 8-9 and on

page 16 lines 2-7 will be accepted into the record.  While

the answer contains some degree of hearsay, I note that the
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question and answer are only marginally relevant at best to

the causation issue presented in this case.  I note that Dr.

Weems explained Dr. Weems’ explanation for a possible

referral on September 4, 2007, and I note that the

Commission is expected to determine the probative value of

hearsay that might not be admissible in a court of law.  St.

Paul Ins. Co. v. Touzin, 267 Ark. 539, 592 S.W.2d 447

(1980).

Later, when Mr. Davis asked Mr. Hensley how long Mr.

Hensley has been experiencing left arm pain, Mr. Hensley

answered the question and then began an explanation as to

what Dr. Weems explained to Mr. Hensley about his left

shoulder injury and surgery on page 21 lines 4-6 and 13-18. 

Mr. Newell objected again on hearsay grounds.  I find that

Mr. Hensley’s disputed hearsay testimony in this instance is

not responsive to Mr. Davis’ question about his pain, is not

independently corroborated in any way by Dr. Weems’ records,

and has no probative value.  

2.  Cause Of Left Shoulder Labrum Tear At Issue       

 The claimant has the burden of proof in establishing a

compensable injury.  The burden of proof the claimant must

meet is the preponderance of the evidence. Voss v. Ward's

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under

prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give

the claimant the benefit of the doubt in making factual
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determinations.  However, current law requires that evidence

regarding whether or not the claimant has met the burden of

proof be weighed impartially without giving the benefit of

the doubt to either party.  See Arkansas Code Annotated

section 11-9-704(c)(4); Wade v. Mr. C. Cavenaugh's, 298 Ark.

363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury. Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's
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determination. Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

 The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000).  The Commission may review the basis for a doctor’s

opinion in determining its weight and credibility.  Id. 

When medical opinions conflict, the Commission may resolve

the conflict based on the record as a whole and reach the

result consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

In the present case, there is no conflict of medical

opinions regarding causation.  The only physician to render

such an opinion was Dr. Smitherman who opined on March 21,

2013, that the posterior labral tear at issue was likely

present at the time of Mr. Hensley’s prior surgery and

represents either incomplete healing or incomplete

stabilization. (Jt. Exh. 1 R-1 p. 21) Furthermore, near the

conclusion of his deposition taken on August 27, 2013, Dr.

Smitherman indicated that there was nothing discussed during

the deposition which would change the opinion that he

authored on March 21, 2013. (Jt. Exh. 1 p. 32) 
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During the course of his deposition, Dr. Smitherman

clarified a number of things.  For example, Dr. Smitherton

explained that a full free range of motion of the left

shoulder documented by Dr. Frazier on August 22, 2011, is

still compatible with having at that time a posterior labral

tear. (Jt. Exh. 1 p. 17 - 18)  

Dr. Smitherman testified that it is possible that Mr.

Hensley re-tore his labrum in a way that was unconnected

with his work. (Jt. Exh. 1 p. 26) Dr. Smitherman also

testified that it is difficult to state with certainty if

the 2013 tear was completely new, stand alone, or was an

extension of a portion of Mr. Hensley’s earlier tear. (Jt.

Exh. 1 p. 25-26) 

However, Dr. Smitherman explained that a posterior

labral tear requires some type of trauma, such as a

dislocation or almost a dislocation, but some type of trauma

that the patient would recall.  Dr. Smitherman testified

that he received no history of Mr. Hensley going to the

emergency room to put his shoulder back in place. (Jt. Exh.

1 p. 29) Dr. Smitherman testified that, without a history of

a new injury, the posterior labral tear is more likely an

extension of a previous tear that either did not heal fully,

or that had more injury than was appreciated. (Jt. Exh. 1 p.

28) 

During the course of Dr. Smitherman’s deposition, Mr.

Newell indicated that Mr. Newell could not find any records
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where Mr. Hensley was treated for his left shoulder between

May of 2008 and April of 2011. (Jt. Exh. 1 p. 34) Clearly if

Mr. Hensley’s left shoulder were pain free for three years

following surgery, that fact might support a strong

inference that the labral tear specifically identified by

MRI in 2012 was a new abnormality that occurred in 2011. 

However, this examiner’s review of the medical in evidence

indicates that Mr. Hensley reported ongoing left shoulder

complaints, as well as ongoing right shoulder complaints,

between May of 2008 and April of 2011.

In fact, on August 25, 2008, Mr. Hensley complained to

Dr. Hasan of greater discomfort in his left shoulder than in

his right shoulder, and Dr. Hasan injected the left

shoulder. (C. Exh. 1 p. 59) Reports from Texarkana Pain

Management Center referencing complaints in both shoulders

are dated January 29, 2009 (“Pain Rt Shoulder & Lt

shoulder”); April 23, 2009 (“Rt & Lt shoulder pain”);

May 14, 2009 (“Pain in shoulders”); and June 24, 2009 (“Pain

shoulders”). (C. Exh. 1 p. 65, 71, 72, 74) On May 10, 2010,

Dr. Hasan noted that Mr. Hensley was having pain in both

shoulders, and Dr. Hasan proposed injections in both

shoulders. (C. Exh. 4 p. 82) When Mr. Hensley saw Dr. Gordon

for the first time on April 13, 2011, Dr. Gordon also

injected both shoulders. (C. Exh. 6 p. 2)

Finally, I note that Mr. Hensley has undergone at least

three MRI-arthrograms since his 2007 left shoulder injury.
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The last study, performed on April 10, 2012, was interpreted

as showing the posterior labral tear currently at issue. (C.

Exh. 6 p. 30) The study before that, performed on April 25,

2008, was interpreted in relevant part as showing focal

maceration of the posterior labrum without a definite acute

labrum tear. (C. Exh. 1 p. 47) The first study (preceding

the SLAP repair), performed on February 6, 2007, indicated

that the posterior labrum was quite thinned and indistinct

inferiorly, with a defined complex tear of the mid third of

the anterior labrum. (C. Exh. 1 p. 6)

 I find that the claimant under these circumstances has

established by a preponderance of the evidence that his left

shoulder posterior labrum tear at issue is related to his

compensable injury, and is not a new and separate injury

that occurred much later as the respondent contends.  I base

this finding on (1) Dr. Smitherman’s medical opinions

expressing a causal connection; (2) the lack of reference to

any significant trauma to Mr. Hensley’s left shoulder, such

as a dislocation or near dislocation, after his compensable

left shoulder injury sustained on January 9, 2007; (3) Mr.

Hensley’s ongoing left shoulder complaints documented in the

medical record from 2007 to the present; and (4) the

documented presence of labrum abnormality in all three MRIs

posterior to the left shoulder labrum SLAP tear treated in

Mr. Hensley’s only left shoulder surgery to date.
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Because I find that Mr. Hensley has established by a

preponderance of the evidence that his labrum tear at issue

is causally related to his compensable left shoulder injury,

I find that Respondent No. 1 is liable for the additional

medical treatment reasonably necessary to treat that tear,

including but not limited to the surgery proposed by Dr.

Smitherman.

3. Additional Temporary Disability Compensation

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, Mr. Hensley has previously been

assessed at maximum medical improvement and received

permanent disability benefits for his bilateral shoulder

injuries.  No physician has opined that Mr. Hensley has yet

entered a new healing period for his left shoulder posterior

labrum tear, and no physician has placed Mr. Hensley in off-

work status due to the diagnosed left shoulder posterior

labrum tear.  In Long v. L & J Mechanical, Full Workers’

Compensation Commission, Opinion filed September 30, 2003
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F008439), the Full Commission found that an injured worker

re-entered a healing period on the date her physician

performed left knee surgery.  I likewise find in the present

case that Mr. Hensley will re-enter the healing period for

his left shoulder surgery when he undergoes surgery to

improve the permanent nature of his left shoulder injury.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/insurance carrier
relationship existed on January 9, 2007, at which
time claimant sustained a left shoulder
compensable injury.

2. The claimant has established by a preponderance of
the evidence that his left shoulder posterior
labrum tear at issue is causally related to the
compensable left shoulder injury that he sustained
on January 9, 2007.

3. Respondent No. 1 is liable for reasonably
necessary medical treatment for the claimant’s
left shoulder posterior labrum tear injury,
including but not limited to the surgery proposed
by Dr. Smitherman.

4. The claimant will re-enter the healing period for
his compensable left shoulder injury when he
undergoes surgery.

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein. 

The claimant’s attorney is entitled to a 25% attorney’s

fee on any additional indemnity benefits to which the

claimant may become entitled as a result of the findings

herein, one-half of the fee to be paid by the claimant and

one-half to be paid by the respondents in accordance with
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Ark. Code Ann. § 11-9-715 and Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002). 

Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


