
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   G206776

TALISHA HENDERSON, EMPLOYEE CLAIMANT

LANE BRYANT, INC., EMPLOYER RESPONDENT

GALLAGHER BASSETT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 16, 2013 

Hearing before Chief Administrative Law Judge David Greenbaum on June 10,
2013, in Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by Ms. Melissa Wood, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on June 10, 2013, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.  This claim has a lengthy procedural history.  It has

been the subject of two (2) prehearing conferences.  The first conference was

conducted on January 23, 2012, at which time the claimant was represented by an

attorney.  Prior to the first conference, respondents provided claimant’s attorney

with new medical evidence which prompted the claimant to request additional

evidence before proceeding to a hearing.  Accordingly, by joint request of the

parties, the claim was returned to the Commission’s general files.  Thereafter,

claimant’s attorney petitioned, and was relieved, as attorney-of-record in this claim.

The claimant elected to proceed in her own behalf.  A second prehearing
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conference was conducted on May 22, 2013, and a Prehearing Order was filed on

said date.  At the hearing, the parties announced that the stipulations, issues, as

well as their respective contentions were correctly set out in the May 22, 2013,

Prehearing Order subject to an additional stipulation concerning the claimant’s

average weekly wage at the time of the alleged injury.  Copies of both Prehearing

Orders were introduced at the hearing as “Commission’s Exhibit 1" and

“Commission’s Exhibit 2,” respectively.

It was agreed that the employee/employer/carrier relationship existed at all

relevant times, including July 16, 2012; and that the claim has been controverted

in its entirety.  At the hearing, the parties further stipulated that the claimant’s

average weekly wage on July 16, 2012, was $336.00, which would entitle her to

compensation rates of $224.00 per week for temporary total disability and $168.00

per week for permanent partial disability in the event the claim was found

compensable.  

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that she sustained a compensable injury

as the result of a specific work-related incident on July 16, 2012, when while moving

some mannequins, she experienced a sudden onset of low back pain, left leg pain

and numbness.  The claimant maintained that she promptly reported the injury and
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underwent an MRI which revealed disc bulging at L4-5 and L5-S1; that she was

entitled to payment of any outstanding medical expenses including, but not limited

to reimbursement for prescription medications and any co-payments not paid

through health insurance, together with continued reasonably necessary medical

treatment; that she was entitled to temporary total disability benefits for the period

beginning July 24, 2012, and continuing through the present, maintaining that her

healing period had not ended.  Additional issues were by necessity specifically

reserved pending a determination on compensability.

The respondents contended that the claimant did not sustain a compensable

injury on or about July 16, 2012, or at any other time while working for the

respondent-employer.  Respondents contended that the claimant’s need for medical

treatment, if any, was associated with a pre-existing and underlying problem and not

an acute injury.  Respondents further maintained that there were no objective

medical findings to support a work-related injury.  Respondents contended that the

medical documentation did not support an off-work status in the event

compensability was found and that the claimant’s request for additional medical

treatment was not reasonably necessary.  Alternatively, in the event the claim was

found compensable, respondents claimed a credit or offset for any medical and

short-term disability benefits paid by other providers pursuant to Ark. Code Ann.

§11-9-411.

The claimant has, on multiple occasions, including at the hearing on this
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claim, been advised of her right to legal representation; that an attorney could not

charge her a fee for representing her in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the fee

if an attorney was successful in obtaining benefits for her.  In addition, the claimant

was advised, on numerous occasions, that she had the burden of proving her claim;

that she was only entitled to one hearing; and that, for any reason, if she was

unsuccessful, she could not request a second hearing while maintaining that the

reason for any failure to prove the claim  was lack of legal representation.  The

claimant elected to proceed in her own behalf.

In addition to the claimant, she called Christy Mitchell and Lashawn

Henderson as corroborating witnesses.  The record is composed solely of the

transcript of the June 10, 2013, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained a back injury arising out of and during the course of her

employment with Lane Bryant, Inc., which was caused by a specific incident

identifiable in time and place of occurrence on July 16, 2012.

4. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained an injury to her back arising out of and in the course of her

employment with Lane Bryant, Inc., which was not caused by a specific

incident or not identifiable by time and place of occurrence within the

meaning of Ark. Code Ann. §11-9-102(4)(A)(ii)(b).

5. The claimant has failed to prove, by a preponderance of the credible

evidence, that her physical problems, need for treatment, including surgery,

as well as her disability is causally related to an injury which arose out of and

during the course of her employment with the respondent herein.

DISCUSSION

This is an extremely troubling and difficult claim.  The record reflects that the

claimant reported her physical problems and need for medical treatment to be work-

related to both a co-worker, Robin Bailey, as well as respondent’s district manager,

Don Wildy.  I found the claimant to be a credible witness.  In my opinion, the

claimant believes that her injury was work-related.  My concern is that respondents

identified both Robin Bailey and Don Wildy as witnesses, but neither was present
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at the scheduled hearing.  The claimant requested that Ms. Bailey appear

voluntarily, but, did not subpoena any witnesses.  Further, the claimant’s testimony

concerning the history of her injury which she maintained was provided to various

medical providers is not supported by the medical evidence.  The record is replete

with inconsistencies.  Further, the claimant’s course of conduct by submitting her

claim for medical treatment under her group health insurance and by filing and

receiving short-term disability benefits supports respondent’s contentions that the

need for treatment was associated with pre-existing and underlying problems.

While the absence of any company employees to be called as witnesses who are

in a position to contradict  the claimant’s testimony, if untrue, present some concern,

a claimant’s testimony is never considered uncontroverted.  The testimony of an

interested party is always considered to be controverted. Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark.

App. 198, 965 S.W.2d 84 (1998).

The claimant, Talisha Shantele Henderson, testified in her own behalf.  The

claimant is twenty-nine (29) years old.  She has a high school education, together

with two and one-half (2-1/2) years of college.  The claimant began working for the

employer in November, 2009.  The claimant was initially hired part-time.  She began

working full-time in October, 2011.  The employer is a retail store selling clothing,

jewelry, shoes, and accessories.  The claimant worked as a sales associate.
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However, in addition to sales, her duties included unloading freight, as well as

stocking merchandise.  The claimant description of the injury, as well as the initial

report of her physical problems is set out below:

Q     Tell us how you got hurt or what you were doing at the time you claimed you
were injured?

A     Well, initially, I was moving mannequins that are located on the top shelves in
the store.  That was earlier in the day.

Q     When you say on the top shelf, what do you mean?  To me a mannequin is
part of –

A     We have lower mannequins and then we have mannequins that sit on the top
shelves of the store.

Q     Like the upper body as opposed to a full body mannequin?

A     Yes, sir.

Q     Okay, so what were you doing?

A     I was on a ladder undressing and moving one that was up high on the top shelf.

Q     And what happened?

A     That’s when I felt something in my back like a sharp – it kind of caught me.  I
had to catch myself for a second.  I didn’t pay much attention to it because I had
been doing a lot of extra duties within that day and the last couple of days.  So I just
caught my breath and –

Q     So what kind of symptoms did you experience at that time?

A     The sharp pain that – it was a catch so I couldn’t move.

Q     Where was that sharp pain?

A     In m – it was in my back.  At that time it hadn’t reached my leg, I guess.

Q     And when this happened on July 16, 2012, did you say anything or report it at



-8-

that time to anybody at your place of employment?

A     At that particular time, no.  I was acting as the store manager, so I was of the
highest rank in the store.  I was just going to try to work through it.

Q     Was there any other employees there at that time on that day?

A     There was one other worker that was working the register at the back of the
store.

Q     Okay.  So what happened after you experienced this initial discomfort?

A     I just kind of collected myself and I still worked even though – you know, it was
just mild at first, so I thought that it was something that I could just work through.
But by the time –

Q     What time of the day was this?

A     It was after lunch so –

Q     It was in the afternoon?

A     Yes, yes, sir.

Q     And what were your hours of employment?

A     On that particular day or overall?

Q     That particular day.

A     I think 8:00 to 4:00.

Q     And what were your normal hours of employment, 8:00 to 4:00?

A     It could vary.  I could work a 12.  Like I said, I was acting as the store manager,
so it could have been from 9:00 to 9:00 or 8:00 to 4:00, or if I had the coverage, it
could just be an eight hour shift.

Q     Okay, and so how long did you continue to work after moving this mannequin?

A     A couple of hours, maybe two hours.
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Q     And what was your condition like after that?

A     My left leg just kind of gave out on me.

Q     On the same day?

A     Yes, sir.

Q     When you say gave out on you, what do you mean?

A     I couldn’t – it just went numb.  I couldn’t stand on it or anything.

Q     Okay.

A     That’s when I was getting ready to leave work.

Q     Okay.  Who was there when you were getting ready to leve and you were
experiencing this weakness in your leg?

A     My husband had dropped me off that day, so he was there to pick me up.

Q     No, I mean, who else that was employed by – 

A     Oh, Robin Bailey.  She also helped me to the car.

Q     And who is Robin Bailey?

A     She was acting as my assistant at the time but her official position was part-
time keyholder.

Q     Was there anybody in management there that day?

A     Robin, she was in management.  She held a key to the store.

Q     Okay.  And did you report the incident and your problems to her?

A     Yes, she was aware.

Q     What did you tell Ms. Bailey?

A     Well, at the time I didn’t even know to the extent of what my injury was, so I just
said – I just told her how I felt, not necessarily what had happened earlier that day
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with the moving of the mannequins.

Q     Did you tell her or did you express to her in any way that whatever you were
experiencing was a result of something that happened at work?

A     Yes.

Q     What did you tell her?

A     Just to the extent that I think I overdid it, not just the fact that it was moving the
mannequins, just that I had been doing too much.  (Tr.17-20)

The record reflects that the claimant first sought medical treatment at the

Baptist Hospital emergency room the following morning, July 17, 2012.  Although

the claimant stated that she gave a history that she had injured herself at work, this

is not contained in the emergency room report.  Further, the claimant’s initial

medical was paid under her health insurance.  (Tr.21-22) The patient history is set

out below:

CHIEF COMPLAINT:     Pt with cc of L leg pain, numbness/tingling –
she has known herniated discs in her back, last 2 months she has
been having some L neck and upper chest swelling, palpable swelling
that she says is tnder [sic] to palpate, comes and goes, no arm pain
corresponding unless the swelling is very bad, has been worse and
now is actually improving, then her L leg started feeling
swollen/painful and tingling shooting down her L leg to foot, this is a
new finding for her, no hx of dvt, no HRT, she is a smoker.  (Resp. Ex.
A, p.39) 

The claimant stated that after her release from the emergency room, she was

referred to her primary care physician, Dr. Oksana Melnyk.  The claimant was

examined and treated by Dr. Melnyk on July 26, 2012.  Again, Dr. Melnyk’s report

does not contain a history of work-related injury as reflected below:
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History of Present Illness
1. Back pain
     Onset: 3 years ago.  Severity level is 8.  Duration: 3 Years.  The
problem is fluctuating, it occurs persistently.
Comments:
Her back hurts on and off sionce [sic] 2009 when she had a car
accident- she went to see a hiroparactor [sic] back then and MRI was
done- showed 2 herniated disks.
2. bll leg swelling
The symptoms began 1 week ago and generally lasts 1 Week.  The
symptoms are reported as being moderate.  The symptoms occur
daily.  The location is bll legs.  She states the symptoms are
unchanged.
3. leg numbness
The symptoms began 1 week ago and generally lasts 1 Week.  The
symptoms are reported as being moderate.  The symptoms occur
daily.  The location is bll legs.  She states the symptoms are
unchanged.  (Resp. Ex. A, p.47)

The record reflects that before seeing her primary care physician, Dr. Melnyk,

the claimant saw Dr. Christopher Cathey, a chiropractor with Central Arkansas

Chiropractic who had treated the claimant previously.  Apparently, the claimant

continued working until seeing Dr. Cathey on July 24, 2012, at which time Dr.

Cathey took her off work for one week; however, rather than return to Dr. Cathey,

the claimant saw Dr. Melnyk who ordered an MRI.  Following the MRI, Dr. Melnyk

referred the claimant to Dr. Nazer Qureshi, a neurosurgeon in North Little Rock,

Arkansas.  When questioned concerning her report of injury, the claimant

acknowledged that she did not report a specific incident while maintaining that she

informed her employer that her problems were work-related.  A portion of her

testimony is set out below:

Q     . . . Well,  when  you  left  the emergency room, did you report any type of
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work-related injury at that time to your employer?

A     Well, the day after – well, that night actually of the 16th when it happened, I
spoke with Robin and she had spoke with our district manager.  I didn’t know that
she had went ahead and called them, but she said she had.

Q     Okay, you’re talking about Robin Bailey?

A     Yes, sir.

Q     So you called Robin Bailey the evening after you got home?

A     Uh-huh.  Yeah, she called to check on me.

Q     Okay.

A     She told me that she had contacted Don Wildy, our district manager, that
evening to let him know that something had happened and that I was gone, I had
hurt myself.  And that following morning, I’m not sure, the 17th they may have
spoken again but I actually spoke with him later on in the week whenever I – the day
that I did go back to work, I spoke with him also.

Q     And who’s the district manager?

A     Don Wildy.

Q     Wildy?

A     W-i-l-d-y.

Q     Okay, and did you let Ms. Bailey and Mr. Wildy both know that your problems
were related to something that happened at work?

A     That I had just over-exhausted myself at work, not specifically exactly what it
was.

Q     Okay.

A     But just that I had been overdoing it.

Q     And did they at that time send you to the company doctor?
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A     No.

Q     Well, what did they tell you?

A     Just keep them informed as to what was going on.  They never told me to go
to anyone that they recommended, and just me and Don were texting back and
forth as to what was going on, and up until I had the MRI, we didn’t – I just thought
that it was just a pinched nerve, too.  So we were just kind of communicating back
and forth as to my progress.

Q     Okay, when you say up until the time you had your MRI, you next – I guess
about the time that you left the last day that you would have worked would have
been pretty close to the time you saw your primary care physician, is that right?

A     Yes, sir.  (Tr.24-25)

Again, it appears that the claimant received treatment from both her primary

care physician, Dr. Melnyk, as well as Dr. Cathey, D.C.   The claimant underwent

a lumbar MRI on July 26, 2012, which revealed some disc bulging at L4-L5, as well

as L5-S1 which was diagnosed as degenerative disc disease with some slight disc

bulging but only light contact on the descending nerves without displacement or

compression.  The claimant returned to Dr. Cathey on July 30, 2012, at which time

she did report a history of “overdoing it at work.”  (Resp. Ex. A, pp.51-52)

The claimant returned to Dr. Melnyk on August 29, 2012.  Dr. Melnyk

reported that the claimant was seeing a chiropractor three (3) times per week and

that the chiropractic treatment was not helping, at which time Dr. Melnyk referred

the claimant to Dr. Qureshi.  The claimant was initially evaluated by Dr. Qureshi on

September 4, 2012.  Dr. Qureshi’s patient history follows:

Pain Details:     She complains of lower back pain that radiates into
left leg which occurred on 7/16/12 while leaving her job.  Her left leg
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suddenly went numb.  She  lifts heavy items on her job and
sometimes work in freight.  She was recently seen at BHMC-LR on
7/17/12.  The patient has been experiencing pain since 1 month.  She
reports sudden onset of pain.  The patient describes her pain as
constant.  She describes pain as shooting, aching, tingling and
numbness.  The patient states that the pain radiates to the left lower
extremity, and right now, it is 8/10.  Patient denies any recent history
of falls.  There is no history of fibromyalgia.  The patient denies using
any assistive device.
Treatment History:     The following tests have been done in the
past: MRI scan.  She has tried flexeril/cyclobenzaprine and
hydrocodone in the past.  The patient does not have pacemaker
implant.  She is scheduled for physical therapy tomorrow.
leg pain
Pain:     She reports that the pain gets worse with sitting, standing,
walking, lifting and straining.  She experiences tingling.  There is no
feeling of weakness.  She complains of aching pain in the     
(Resp.Ex. A, p.57)

Following a failed course of conservative treatment, Dr. Qureshi performed

back surgery in November, 2012.  The claimant’s surgery was paid by her health

insurance, less any co-payments.  The claimant maintained that her condition is

worse following surgery and that a second surgery has been recommended by Dr.

Qureshi.  The claimant asserted that Dr. Qureshi would not perform the second

surgery without advance payments of her co-insurance, apparently because she still

had a balance on her account.  Again, the claimant’s treatment has been paid by

health insurance.  In addition, the claimant received short-term disability benefits for

six (6) months at the rate of $265.00 per week which have since been exhausted.

It must be noted that when the claimant filed for disability benefits, she checked that

her condition was the result of sickness rather than injury.  However, when

questioned concerning whether the injury was work-related, the physician checked
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unknown.  (Resp. Ex. A, pp.67-69)

On cross-examination, the claimant acknowledged that she was involved in

a motor vehicle accident in 2008 which caused her significant low back problems

as well as problems involving her left lower extremity.  As previously noted, the

medical histories, specifically Dr. Melnyk, reflect that the claimant has experienced

back pain off and on since the motor vehicle accident for which she sought periodic

chiropractic treatment.  In addition, Dr. Melnyk’s report indicated that the 2009 MRI

showed two (2) herniated discs.  Admittedly, the claimant returned to work following

the motor vehicle accident and continued working until July 24, 2012.  Following the

filing of the within claim, respondents submitted the claimant’s February 25, 2009,

MRI and the July 26, 2012, MRI to Radiology Consultants for comparison purposes.

Suffice it to say that the radiologist noted degenerative disc disease on both studies.

Further, there appeared to be improvement on the follow-up study reflecting that

there was no longer focal disc extrusion at either level L4-L5 or L5-S1.  It was

concluded that there was no evidence of acute abnormality on the July 26, 2012,

study.  (Resp. Ex. A, p.72)

ADJUDICATION

The primary issue presented for determination is whether the claimant can

prove that she sustained an injury arising out of and during the course of her

employment with Lane Bryant, Inc. 

For the claimant to establish a compensable injury as a result of a specific
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incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Despite the claimant’s assertion that she sustained an injury as the result of

a specific incident on July 16, 2012, when, while moving mannequins, she

experienced a sudden onset of low back pain, left leg pain, and numbness, the

record as a whole simply does not support this claim.  The claimant has failed to

satisfy requirements (1) and (4), aforementioned, necessary to establish

compensability.  Although the claimant has, at all times, contended that she

sustained a back injury as the result of a specific incident which she has failed to

prove, the Act does recognize cumulative trauma back and neck injuries which are

not caused by specific incident or which are not identifiable by time and place of
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occurrence under Ark. Code Ann. §11-9-102(4)(A)(ii)(b).  However, the claimant’s

burden of proof for a cumulative trauma back injury requires that the resultant

condition is compensable only if the alleged injury is the major cause of the disability

or need for treatment.  Ark. Code Ann. §11-9-102(4)(E)(ii).

In my opinion, the claimant has simply failed to prove that she sustained any

injury arising out of and during the course of her employment with Lane Bryant, Inc.

The record reflects that the claimant had significant pre-existing problems.   The

claimant sustained a significant prior back injury in 2009.  The prior records note

that the claimant had been diagnosed with significant degenerative disc disease for

which she obtained sporadic treatment.  The MRI taken July 26, 2012, reflected no

evidence of acute abnormality when compared to the February 25, 2009, study.

Despite the claimant’s fervent belief that her condition was work-related, it would

require sheer speculation and conjecture to make this findings.  Conjecture and

speculation, however plausible, cannot be permitted to supply the place of proof.

Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

It is well-settled that the claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in her

favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952);

Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden

of proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s
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Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give the claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not a claimant

has met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that she

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


