
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F709009

PRISCILLA HAYNES, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER               RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MARCH 14, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on December 14,
2012, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 represented by Mr. Terry Don Lucy, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas, was excused from attendance at the hearing.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional medical treatment, additional temporary total disability benefits and

attorney’s fees.

At issue is whether or not additional medical treatment is reasonable and

necessary pursuant to Ark. Code Ann. §11-9-508 and the extent of the healing

period.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

6, 2007, at which time the claimant sustained a compensable injury.  Benefits were

mistakenly paid at a compensation rate of $448.00/$336.00, resulting in an

overpayment.  The correct rate is $439.00. Medical expenses and temporary total

disability benefits have been accepted.  The Medical Cost Containment Division

approved a change of physician from Dr. Engelbert to Dr. Tonymon on August 15,

2008.  Dr. Tonymon performed three spinal surgeries.  The claimant received a 15%

impairment rating (see Dr. Bruffett’s report of August 29, 2012) and the respondents

accepted the claimant as permanently and totally disabled.  She has an application

pending with Social Security.

The claimant concedes there has been an overpayment and the correct

compensation rate is $439.00. The claimant is owed temporary total disability

benefits from April 23, 2008, to August 4, 2009.  The claimant contends she

remains symptomatic and seeks treatment with the Texas Back Institute, as

recommended by Dr. Tonymon, (see his report of March 5, 2012).

Respondents No. 1 contend additional medical treatment is unreasonable

and unnecessary. 

Both respondents No. 1 and respondent No. 2 contend the healing period

ended April 14, 2008, and the correct compensation rate is $439.00, resulting in an

overpayment of temporary total disability benefits for which respondents No. 1 are

taking a credit (see October 11, 2012, correspondence).

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  Respondents’ objection to medical records submitted by the

claimant on January 2, 2013, after the hearing, is sustained as untimely.
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The claimant was the only witness to testify at the hearing.

The claimant, age 48 (D.O.B. September 22, 1964) injured her back on April

6, 2007, in a fall while performing her duties as a correctional officer.  Ultimately she

had three surgeries performed by Dr. Tonymon on August 5, 2009 (artificial disc at

L5-S1), June 28, 2010 (decompression at L5-S1) and May 2, 2011 (L4-L5

decompression).  After the last operation, Dr. Tonymon moved to Fayetteville and

the claimant continued to see him with her daughter driving her from her home in

Forrest City.  The claimant’s recovery has been marked by failure to attend physical

therapy, prescription drug dependence, and an inability to quit smoking which would

help the healing process.  She remains symptomatic and wishes to pursue

additional medical treatment at the Texas Back Institute.

MEDICAL EVIDENCE

The claimant has been treated and/or evaluated by Drs. Banaji, Engelberg,

Gera, Tonymon, Adametz, Bruffett and Roman.  Although the respondents refer to

Drs. Adametz and Bruffett as “independent” medical evaluators, they were not

appointed by the Commission, see Ark. Code Ann. §11-9-511.

The claimant was diagnosed with a disc protrusion at L5-S1 with nerve root

impingement on the right and a disc bulge at L4-5 in an MRI dated August 31, 2007.

A September 28, 2007, EMG/NCV study of the right lower extremity was negative.

An October 22, 2007, report details the claimant’s failure to attend physical therapy

appointments.  The therapist noted discrepancies in the claimant’s symptoms and

a lack of compliance with treatment recommendations.

She pointed to the area of L3-L4 for area of greatest pain. . . .

This patient has not been consistent with PT appointments. . . .

Patient’s pain was reportedly going down her right leg but on 10/16
reported that her left leg was getting weaker and her left knee was
trying to buckle on her.  She spoke of her protruding disc at S1 and
pointed to her chief area of pain as being around T-12.  At times she
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has reported an increase of pain after PT which is not common to the
type of modalities she received.  She moves with much guarding and
slow deliberate transitions of movement from supine to sitting and for
(sic) sitting to standing.  However, one day when she was on the
plinth in the prone position with the moist heat and IFC machine on
her low back, she was observed to lean off the plinth to the left, grab
a chair and drag it closer to her to reach in her purse to retrieve a
ringing cell phone.  I was surprised at her ability to perform this task
based on her movement patterns that had been observed previously
in the session.

On October 17, patient’s 8th PT session, she performed her exercises
as before.  She did not appear to be in any acute pain or distress
during the exercises.  When she was completely finished with the
exercises, she became very emotional and had an outburst of tears
due to her pain.  There were no spasms palpated in her low back
during deep massage.

Dr. Engelberg released the claimant on October 29, 2007, with 0%

impairment after a normal physical examination (see his reports of October 23,

2007, and answers to the adjuster’s letter of April 14, 2008).

Straight leg raising with the heel bent on her buttock hurts her some
but I can straight leg raise her to about 75 degrees bilaterally.  Her
strength is normal in her lower extremities.

Her MRI shows a little disc protrusion that may or may not impinge on
the right sacral 1 nerve root.

Lumbar x-rays show some narrowing at lumbar 5.  Her bone scan is
negative.  SED rate is 19.  Rheumatoid factor is less than 5.

This lady does not have an acute radiculopathy.  Her bone scan is
normal.  I don’t know what is generating her back pain.

The claimant saw Dr. Sunil Gera beginning in November, 2007, for pain

management.  After facet blocks, rhizotomy and injections, he released her on

March 28, 2008.  He recommended a second opinion from a neurosurgeon or a

Functional Capacity Evaluation (FCE).  By letter dated April 14, 2008, the adjuster

advised Dr. Gera that Dr. Friedman had reviewed the claimant’s medical records

and declined to treat her.  An April, 2008, FCE found the claimant could perform

work in the “medium” category.



-5-

The claimant came under the care of Dr. Tonymon and his first operative

report on August 5, 2009, describes the diagnosis as “L5-S1 degenerative disc

disease with concordant diskogenic spine pain on diagnostic diskography”.

Afterward, the claimant continued to complain of low back and bilateral leg pain,

worse on the right.

The second surgery on June 28, 2010, was for a diagnosis of “bilateral L5-S1

lateral recess stenosis causing bilateral L5 and S1 root compression.”  Afterward,

the claimant remained symptomatic with low back and radiating leg pain.

Dr. Adametz saw the claimant on March 4, 2011, and reviewed her medical

history.  He essentially deferred to Dr. Tonymon’s opinion.

My last note from Dr. Tonymon said actually that he was
recommending a total disc replacement at L4-5, although apparently
that has now been changed to a decompression at L4-5 . . ..
(Emphasis added.)

My best opinion of etiology of the current symptoms would be lumbar
nerve root irritation either at L4-5 or L5-S1.  Everything that could
possibly be done at L5-S1 has been done . . ..

Dr. Tonymon has been convinced that her persistent pain is now
coming from the L4-5 Level, and at one point he has recommended
an artificial disc at that level, although currently there is not one
available that would be appropriate or that is FDA approved for a
second level like this.  (Emphasis added.)

Dr. Adametz specifically did not recommend any further conservative

treatment and estimated 10% impairment.

Dr. Tonymon performed the third surgery on May 2, 2011, described as

decompression at L4-5 for “bilateral lateral recess stenosis with degenerative disk

and moderately positive concordant diskogenic spine pain on diagnostic

diskography.”  The operative notes indicate that while bulging, the L4-5 did not

herniate and the doctor made sure the L4 nerve root would not be encroached.

Dr. Bruffett authored a report dated May 25, 2012, in which he reviewed the

claimant’s medical history and opined that further treatment was unnecessary
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unless there was evidence of spinal instability or nerve root compression.  An MRI

and x-rays showed stability and no impingement.  In his opinion the risks of surgery

(L4-5 disc replacement) would outweigh the benefits and there is no proof that L4-5

is the source of her pain.  Dr. Bruffett did think the claimant would require pain

management but she would never return to work.  He referred her to Dr. Roman for

pain management and assessed a 15% impairment rating on August 29, 2012.

In a report dated September 14, 2012, Dr. Roman indicated that the

clamant’s pain emanated from the right L5 root.

The respondents accepted and paid temporary total disability benefits until

the claimant was released by Drs. Engelberg and Gera (see Dr. Engelberg’s report

of October 23, 2007, and both doctor’s handwritten answers to Systemedic’s April

14, 2008, questionnaire).  The respondents resumed temporary total disability

benefits when Dr. Tonymon performed another surgery on August 5, 2009.  The

respondents then accepted the claimant as permanently and totally disabled on

September 13, 2012.  The claimant is seeking additional temporary total disability

benefits from April 23, 2008, to August 24, 2009.

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant's ability to earn a livelihood.  For an injury to the

body as a whole, a claimant is entitled to temporary total disability compensation

during the period of time that the employee  is within the healing period and totally

incapacitated to earn wages.  Arkansas State Highway and Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The "healing

period" is defined as the period necessary for the healing of an injury resulting from

an accident.  Ark. Code. Ann. §11-9-102(12).  The healing period continues until the

employee is as far restored as the permanent character of his injury will permit.

When the underlying condition causing the disability becomes stable and when
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nothing further will improve that condition, the healing period has ended, and the

claimant is no longer entitled to receive temporary total disability compensation or

temporary partial disability compensation, regardless of physical capabilities.

Moreover, the persistence of pain is not sufficient in itself to extend the healing

period or to find that the claimant is totally incapacitated from earning wages.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

During this gap in temporary total disability benefits from April 23, 2008, to

August 24, 2009, the claimant had been released by Dr. Engelberg and referred to

a pain management specialist, Dr. Gera.  He recommended consultation with Dr.

Friedman who declined to accept her as a patient after reviewing her medical

records.  The claimant was referred to a Functional Capacity Evaluation and was

cleared to work.  Given these circumstances, I find the respondents have paid all

appropriate benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have provided the claimant with adequate medical care

(access to diagnostic testing, consultations with specialists, medication, physical

therapy, injections, and three surgeries), which has not alleviated her symptoms.

Yet she now seeks a fourth surgery for a disc replacement at L4-5, a surgery that

Dr. Tonymon considered but changed to a decompression procedure.  According

to Dr. Adametz, a second replacement disc (the L5 level disc was replaced earlier)

is not appropriate or FDA approved and Dr. Bruffett opined the risks outweighed the

potential benefits.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.
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Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

Accordingly, I find that additional surgery is unreasonable and unnecessary

based on the opinions of Drs. Adametz and Bruffett.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 6, 2007, at which time the claimant sustained
a compensable injury. Benefits were mistakenly paid at a
compensation rate of $448.00/$336.00, resulting in an
overpayment.  The correct rate is $439.00. Medical expenses
and total temporary disability benefits have been accepted.
The Medical Cost Containment Division approved a change of
physician from Dr. Engelbert to Dr. Tonymon on August 15,
2008.  Dr. Tonymon performed three spinal surgeries.  The
claimant received a 15% impairment rating (see Dr. Bruffett’s
report of August 29, 2012) and the respondents accepted the
claimant as permanently and totally disabled.  She has an
application pending with Social Security.

2. The claimant has failed to prove that additional surgery is
reasonable and necessary in relation to the injury sustained
pursuant to Ark. Code Ann. §11-9-508.  However, the
respondents remain liable for expenses associated with pain
management.
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3. The claimant has failed to prove she is entitled to any
additional temporary total disability benefits.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Kay Butler’s, fees and expenses
within thirty days of receipt of the bill.

This claim for additional benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


