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STATEMENT OF THE CASE

A hearing was conducted July 19, 2013, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on May 15, 2013,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions

were correctly set out in the Prehearing Order subject to clarification

concerning the applicable compensation rates.  A copy of the Prehearing
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Order was introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including July 24, 2012; that the claimant’s average

weekly wage was $436.00, entitling him to compensation rates of $291.00 per

week for temporary total disability and $231.00 per week for permanent partial

disability in the event the claim was found compensable; and that respondents

had controverted the claim in its entirety.  At the hearing, it was pointed out

that the claimant’s average weekly wage would entitle the claimant to a

compensation rate of $218.00 per week for permanent partial disability if the

claim was found compensable.  It was further agreed that the claimant had an

outstanding child support obligation in the State of Illinois and that if benefits

were awarded, any Award would be subject to child support arrearages.  

By agreement of the parties, the primary issue presented for

determination was whether the claimant sustained a work-related injury arising

out of and during the course of his employment with Boars Head Provisions

Company.  If overcome, claimant’s entitlement to associated benefits must be

addressed.

Claimant contended, in summary, that he sustained a compensable

back injury as the result of a specific incident arising out of and during the

course of his employment on July 24, 2012; that respondents should be held
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responsible for all medical and related treatment, together with continued,

reasonably necessary medical treatment; that he was entitled to temporary

total disability benefits for the period beginning August 24, 2012, and

continuing through November 13, 2012, at which time he was released to

return to work; and that a controverted attorney’s fee should attach to any

benefits awarded.  The claimant reserved the issue of permanent disability,

if applicable.

The respondents contended that the claimant did not sustain a

compensable injury on July 24, 2012, as alleged, maintaining that it had no

knowledge of a purported work incident and nothing was reported to suggest

an alleged injury on said date.  Alternatively, in the event the claimant can

establish a compensable injury, respondents raised a notice defense,

maintaining that it would have no liability for benefits prior to August 24, 2012.

As a further alternative contention, respondents contended that if the claimant

can prove a compensable injury, it would be entitled to an offset for any

benefits paid pursuant to Ark. Code Ann. §11-9-411.

The claimant testified in his own behalf.  Lee Vondran, John T.

Campbell, Sharonda Byers, and Andrea Warlick were all called as witnesses

by the respondents.  The record is composed solely of the transcript of the

July 19, 2013, hearing containing various exhibits.
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,

that he sustained an injury arising out of and during the course of his

employment with Boars Head Provisions Company, Inc.

4. The claimant has failed to prove, by a preponderance of the evidence,

that his physical problems, need for treatment, including surgery and

resulting disability are causally related to an injury while working for the

respondent herein.

DISCUSSION

The record in this claim is replete with inconsistencies and

contradictions.  The claim turns entirely upon the claimant’s credibility.  As will

be set out further below, the claimant’s own testimony contains inconsistent
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statements.  I did not find the claimant to be a credible witness.  A claimant’s

testimony is never considered uncontroverted.  The testimony of an interested

party is always considered to be controverted. Lambert v. Gerber Products

Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46

Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark.

App. 198, 965 S.W.2d 84 (1998).

The claimant, Timmie R. Harris, testified in his own behalf.  The

claimant is forty-four (44) years old.  He completed ten (10) years of formal

schooling.  Thereafter, the claimant received a GED.  The record reflects that

the claimant began working for the employer on April 19, 2012.  The claimant

was employed as a production line worker, his duties consisting primarily of

taking various meats from a rolling rack and placing them on a conveyor at

which time the meat is taken out of packages, run through an oven and the

finished product repackaged and placed on a tray and returned to the rolling

rack.  The claimant description of his alleged injury, as well as his course of

conduct following the alleged incident, as well as any purported reporting of

the incident and/or lack thereof is set out below:

Q     Okay.  Tell me what happened to you on July 24th, 2012.

A     Well, I was in the process of unloading the meat from the rolling rack onto
the table, and as I was putting it into the table, I felt a little twinge, a little
pinch, and, you know, it (snapping fingers) came and went like that, so I just
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proceeded to, you know, unload the rolling rack and finished off my shift.

Q     Okay.  Now, what you’re talking about, this rolling rack, you’re using that
interchangeably with tree, is that correct?

A     Yes, ma’am.

Q     Okay.  So you’re at this rolling rack, what do you do to get that unloaded,
and let me be a little bit more specific.  I understand that the thing is about six
and a half feet tall?

A     About.

Q     Which level were you working at when you felt that twinge?

A     The top two, the top two trays.

Q     Can you reach that on your own?

A     No, you have to be up on the ladder.

Q     Okay.  So you’re up on a ladder?

A     Yes.

Q     What do you do when you pull those trays out of that rack?

A     When you pull the trays out, you’re able to reach, like I said, maybe the
first two layers of meat, and you pull them out and you – from that height
you’re not – we’re not supposed to just toss them on the table because it’s a
distance and it’ll be like a bomb on the table, and then there’s other people on
the table that’s removing the meat from the package.  So if you throw it from
that height, you could throw it on top of somebody’s head or, you know, injure
somebody.  Then there’s a lot of juice on the table, it’ll splash in everybody’s
face.  So from that distance we have to bend down and kind of place it, not
just, you know, take it and toss it on the line.

Q     So you’re placing it on a table?
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A     Right.

Q     Tell me when did you feel the twinge in your back?

A     From when I was pulling down to the table.

Q     So you had already pulled the tray out?

A     Yeah, I pulled the tray out, removed the meat, and as I was turning to put
it down on the table.

Q     Now tell me specifically what you’re talking about when you say a twinge.
What did you feel?

A     Like a pinch, you know, it (snapping fingers) came and went, a little
pinch.

Q     Tell me where that was at.

A     In my lower back.

Q     Okay.  Did you keep working that day?

A     Yes.

Q     Did you report an injury that day?

A     No.

Q     Why not?

A     I didn’t think it was serious.  Like I say, the twinge, the pain, it came and
went.

Q     Okay.  Did you finish your shift?

A     Yes.

Q     And what did you do?
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A     After my shift?

Q     Yes.

A     Well, we usually get off in between 12:30 and 1:00 in the morning, so I
went home and went to bed.

Q     Okay.  What happened when you wake up the next morning?

A     I was stiff and sore.

Q     Okay.  Where were you stiff and sore?

A     In the lower back.

Q     Did you have to go to work that day?

A     Yes.

Q     Did you go to work?

A     Yes.

Q     Did you report your injury that day?

A     No.

Q     Okay, why not?

A     I didn’t think it was serious.  I just thought maybe I had overexerted
myself and I attempted, you know, work on it at home, like, you know, rubbing
it down with Icy Hot or soak in hot water.  I just thought maybe, you know, I
overworked myself.

Q     Now, the medical records reflect that your first day of treatment was
August 16, 2012.  So between July 24th and August 16th, how was your back?

A     Sore.
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Q     Okay.  Did it remain the same level of soreness?

A     No, it got increasingly worse.

Q     Did you tell any of your co-employees about what happened at work?

A     Yes, I mentioned it to a couple.

Q     Who did you mention it to?

A     One was a co-worker by the name of John Loud and Sharonda.  I don’t
know her last name.

Q     Okay.  Did you tell any of your – did you tell a supervisor?

A     No.  I mean, the question came about why was I limping, you know, what
was the problem, and I explained the tingling sensation and numbness I was
getting in my leg down to my feet.  Andy, you know, I was saying I was waiting
for my insurance card to go to the doctor, and my supervisor, my lead, she
came in and said, “Well, you might have gout,” and I’m like, you know, “What
is that?  I never heard of that.”  And that’s as far as that went.

Q     Did you tell any of them that it happened at work?

A     Co-workers, that’s all.

Q     Your co-workers you did.  Did you tell any of your supervisors that it
happened?

A     No.

Q     Why were you not telling them that it happened at work?

A     That’s – I’m not – it just never – I don’t know.  (Tr.12-16)

Again, the claimant had no explanation for his failure to timely report an

injury.  The claimant acknowledged that he went through new employee



10HARRIS, TIMMIE R.  – G207395

orientation at which time he was told to report any injuries no matter how

minor.  Further, when the claimant initially sought medical treatment on

August 16, 2012, at the Wynne Medical Clinic, he gave no history of any work-

related incident as being the cause of his back complaints.  The claimant first

attributed his back problems and need for treatment to his employment after

learning that his back condition might require surgery, at which time he went

to the employer’s H.R. department to obtain a leave of absence form.

Again, on cross-examination, the claimant acknowledged that he signed

a form on April 19, 2012, during orientation at which time he was advised to

report all injuries no matter how minor to his employer.  The claimant stated

that he did not think the injury was severe enough to be classified as an injury.

On further cross-examination, the claimant acknowledged that he identified

Sharonda Byers and John Loud as corroborating witnesses during his

discovery deposition.  Mr. Loud was not called to testify.  Ms. Byers was called

as a witness for the respondents and specifically refuted the claimant’s

testimony as will be set out further below.  In fact, no witnesses whatsoever

were called to corroborate the claimant’s testimony.  During claimant’s cross-

examination, he specifically denied having any prior low back, left leg, and left

hip problems before the alleged July 24, 2012, injury.  However, the medical

documentation introduced by respondents reflects prior medical treatment for
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the claimant’s low back on November 1, 2010, as well as prior left hip

complaints during May, 2011, both related to pre-existing injuries.  On further

cross-examination, the claimant acknowledged having been convicted of a

number of felonies which reflect his lack of credibility.  The record also reflects

that the claimant was convicted of a domestic assault just months prior to the

immediate claim at which time he was stabbed with a kitchen knife.  The

claimant applied for social security disability following his recent back surgery.

Although the claimant maintained that he never received a reply to his

application for disability, the record reflects that he returned to work for the

employer herein during November, 2012, on light-duty, followed by a full-duty

release in January, 2013.

Lee Vondran was called as a witness by the respondents.  Ms. Vondran

is an emergency medical technician employed by the respondent.  Although

the claimant testified that he reported a work-related incident to both Ms.

Vondran and John Campbell, on or about August 27, 2012, Ms. Vondran

testified that she specifically inquired concerning the claimant’s leave of

absence request for medical treatment and that the claimant’s reported that

he did not know the cause of his back problems.  (Tr.46-48)

John T. Campbell, the respondent’s Director of Environmental Health

and Safety, was also called as a witness.  Mr. Campbell resides in Petersburg,
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Virginia.  Mr. Campbell testified that he was called by Lee Vondran on the

morning of August 27, 2012, and participated in a teleconference with the

claimant concerning the immediate claim.  Mr. Campbell asserted that the

claimant did not relate his injury to any work-related accident.

Sharonda Beyers was called as a witness by the respondent.  She

specifically denied the claimant ever reporting a work-related injury to her.

Andrea Warlick was called as a witness by the respondent.  Ms. Warlick

is the claimant’s immediate supervisor.  Ms. Warlick testified that she

conducted the claimant’s orientation prior to his being hired by the employer.

She stated that the claimant knew, or should have known to report all injuries

to her.  She stated that the claimant had never reported a work-related injury.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be

established:

1.    Proof by a preponderance of the evidence of an injury arising out of and
in the course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal
or external physical harm to the body which required medical services or
resulted in disability or death;
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3.    medical evidence supported by objective medical findings, as defined in
A. C. A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by
a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

As reflected above, the record in this claim is replete with

inconsistencies and contradictions.  In my opinion, it would require sheer

speculation and conjecture to attribute the claimant’s physical problems, need

for treatment, including surgery to any job-related injury.  Conjecture and

speculation, however plausible, cannot be permitted to supply the place of

proof.  Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d

155 (1979); Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993).

It is well-settled that the claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption

in her favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111
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(1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629

(1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give the claimant the

benefit of the doubt in making factual determinations.  However, current law

requires that evidence regarding whether or not a claimant has met the

burden of proof be weighed impartially, without giving the benefit of the doubt

to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry,

22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove

that he sustained a compensable injury arising out of and during the course

of his employment with Boars Head Provisions Company.  Accordingly, the

within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


