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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment.

At issue is whether or not additional medical treatment is reasonable and

necessary pursuant to Ark. Code Ann. §11-9-508. 

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant with regard to the back injury, however the

claimant is entitled to treatment for the neck injury.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

3, 2011, at which time the claimant sustained multiple compensable injuries (left

elbow, right wrist, both knees, back and neck) at a compensation rate of

$424.00/$318.00.  Medical expenses and temporary total disability benefits and a

10% rating to the neck have been paid.  She receives Social Security Disability
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($1,333.00 per month).  She has also received short and long term disability

benefits from Hartford Insurance Company ($1,700.00 per month).  She has not

worked since August 2, 2011.

The claimant contends she remains symptomatic after neck surgery and

wishes to pursue Dr. Mason’s recommendation for pain management of her neck

and back.

The respondents contend all appropriate benefits have been paid.  Pain

management treatment is not reasonable and necessary in relation to the

compensable neck and back injuries.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify.  She turned her head by moving

her shoulders.

The claimant, age 56 (D.O.B. November 23, 1956) is an LPN with 22 years

experience with the respondent employer.  Her health history includes bilateral knee

degeneration.  She had no neck or back problems prior to the compensable injury.

On May 3, 2011, the claimant sustained multiple injuries when she fell at

work.  It should be noted that the respondent employer required the claimant to stay

at her post until they could find someone to replace her (about one and one-half

hours).  She received conservative medical treatment and worked light duty from

May to August.  After the August 17, 2011, MRI scan, the claimant was referred to

Dr. Mason who performed neck surgery on October 13, 2011.  The claimant

remains symptomatic with pain and muscle spasm in her neck, shoulder, left arm

and back.  Her neck surgery helped with numbness and tingling in her right hand
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but her left hand remains symptomatic.  Her pain causes sleep disturbance and she

no longer does yard work.

The claimant would prefer to see a pain specialist in Hot Springs, Dr. Boos,

rather than Dr. Rosenzweig in Little Rock to avoid extended driving.

MEDICAL EVIDENCE

It should be noted that the Sisters of Mercy did not send the claimant to a

specialist for five months after the injury, (see Dr. Mason’s December 13, 2011,

report regarding the compression of the cervical cord).

Initially, the claimant was treated conservatively by Dr. D. Pomeroy, Dr. Atta,

Dr. W. Isley and Dr. Larrey.

Dr. Pomeroy’s report of May 3, 2011:

. . . The patient states that she was coming out of the linen room and
was holding a door open for the linen cart.  She did not see the wheel
chair towards the end and fell over it.  She landed on her left arm,
both knees, abdomen and chest.  Currently she notices some bruising
in the left leg. . . .

Assessment:  Multiple musculoskeletal strains and contusions . . .
underlying degenerative joint disease in both knees.  . . . Back
pain/lumbar strain.  (Emphasis added.)

A cervical MRI showed degeneration and disc herniations at C5-6 and C6-7

with flattening of the spinal cord.  Dr. Z. Mason recommended surgery in his report

of October 7, 2011.

The patient is a 54 year old LPN who was working at St. Joseph’s
when she was taking supplies out of a supply room.  She was walking
with her arms full and someone had moved a wheelchair, which was
in her path, but she could not see it.  She fell over the wheelchair with
supplies in her arms.  She landed on her neck, shoulders and arms.
The wheelchair flipped over on top of her.

I reviewed the findings of the MRI scan with the patient.  She does
have a fairly large prominent disc herniation at C6-7 with cord
flattening.  The disc herniation at C5-6 is not quite as large, but is still
obviously degenerated and extruded.  (Emphasis added.)

She has not responded to conservative treatments over the past five
months.  I have recommended to the patient that she proceed with an
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anterior cervical discectomy and fusion at C5-6 and C6-7 with cervical
plating.

Surgery was performed by Dr. Mason on October 13, 2011.

In a follow-up report on November 11, 2011, Dr. Mason recommended a

lumbar MRI scan.

She also has low back pain, which has been present since her
accident.  We have not really investigated this but this has continued
to bother her . . . she has midline low back pain with radiation down
into her hips.  She has difficulty ambulating due to her discomfort.
She has some pre-existing knee problems, which bother her
ambulation as well.

Dr. Mason performed x-rays on the cervical spine and determined that the surgical

hardware was in alignment.  He also recommended an external bone graft

stimulator for the cervical fusion.

In a follow-up exam on December 3, 2011, Dr. Mason opined that the

claimant’s neck had healed and she could return to work, however, she remained

symptomatic with back pain that she felt prevented her from working.  The lumbar

MRI scan showed degenerative changes but she is not considered a surgical

candidate.  Dr. Mason assessed a 10% rating for the neck injury and recommended

pain management with Dr. Rosenzweig for the back injury (not the neck injury).  Dr.

Mason also opined that the healing period for the neck would extend another six to

eight months from the surgery to achieve a solid fusion.  Dr. Mason recommended

an EMG/NCV study to assess the claimant’s complaints of arm and hand pain which

he attributed to possible carpal tunnel syndrome.

MRI scan of December 13, 2011:

At the L4-5 level there is mild ligament facet degeneration without
significant mass effect.

At the L5-S1 level there is moderate facet degeneration and shallow
disc bulge without significant mass effect.

. . . Mild lower lumbar spondylosis without significant canal or
foraminal stenosis demonstrated.
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* * *

She is now two months out from her cervical surgery.  I think, in this
regard, she could return to her work as an LPN.  However, she has
had complaints of low back pain and feels that this would prevent her
from returning to work at this point in time.

. . . The lumber MRI scan shows her to have some facet degenerative
changes but without significant thecal sac or nerve root impingement.

. . . I do not see anything in this regard that would require surgery.  I
think that this would be best treated with pain management.  Usually
we refer our patients to Dr. Rosenzweig for this.

She does have a permanent impairment rating to the body as a whole
in regards to her cervical surgery of 10%.  She will not reach
maximum medical improvement in this regard until she has achieved
a solid fusion.  This would be typically 6-8 months from the time of
surgery.

She has an additional problem in regards to her arms and her hands.
She has intermittent numbness involving her hands, which are very
compatible with carpal tunnel syndrome.  She has not had a nerve
conduction velocity or EMG study done.  If she persists and has
problems with this, a nerve conduction velocity and EMG study would
be helpful to decide if she has other problems in regards to her
peripheral nerves besides that that was created from the compression
of her cervical spinal cord and nerve roots.  (Emphasis added.)

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I find the Sisters of Mercy did not provide prompt or adequate medical care

to the claimant for her compensable injuries.  The claimant suffered from a disc

herniation with cord flattening for almost six months from the date of injury in May,

2011, to her surgery in October, 2011.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the
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evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

Dr. Mason has opined that the claimant needs additional diagnostic testing

(EMG/NCV) for carpal tunnel syndrome which could be from a traumatic injury

(consistent with her left-sided injuries) or nerve compression due to the delay in

getting surgical treatment.  Diagnostic treatment and treatment for pain are

reasonable and necessary in relation to the cervical injury sustained.  However, I

see no recommendation for pain management for the neck injury in Dr. Mason’s

records and it would be impractical to pursue pain management before diagnostic

testing is completed.

With regard to the back injury, the claimant did complain of lumbar pain on

the day of the injury but she was able to work light duty after the injury and lumbar

MRI studies show no acute injury to substantiate a compensable aggravation of a

pre-existing back condition.

Act 796 of 1993, did not abolish compensation for a preexisting condition.

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  The

employer "takes the employee as he finds him" and employment circumstances that

aggravate preexisting conditions are compensable.  St. Vincent Infirmary v. Brown,
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53 Ark. App. 30, 917 S.W.2d 550 (1996).  Public Employee Claims Division v. Tiner,

37 Ark. App. 23, 822 S.W.2d 400 (1992).

A preexisting disease or infirmity does not disqualify a claim if the
employment aggravated, accelerated, or combined with the disease
or infirmity to produce the disability for which compensation is sought.
Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 664
(1990); Minor v. Poinsett Lumber & Mfg. Co., 235 Ark. 195, 357
S.W.2d 504 (1962); Conway Convalescent Center v. Murphree, 266
Ark. 985, 588 S.W.2d (Ark. App. 1979); and Pearline Williams v. L &
W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).  

An aggravation is a new injury resulting from an independent incident, which

must meet the definition of a compensable injury, pursuant to Ark. Code Ann. §11-

9-102, Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993, which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Under the Act, the claimant has the burden of proving the following requirements

by a preponderance of the evidence of record:

1. An injury arising out of and in the course of employment

2. An injury causing internal or external harm to the body,
requiring medical services or resulting in disability or death

3. An injury established by objective medical findings

4. (a) An injury caused by a specific event identifiable
by time and place of occurrence

or

5. (b) A gradual injury, caused by rapid and repetitive
motion, which is the major cause of the disability
or need for medical treatment.

The MRI scan shows only degeneration of the lumbar spine and no acute

injury.  Therefore, I find additional treatment for back pain is unreasonable and

unnecessary.
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1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 3, 2011, at which time the claimant sustained
multiple compensable injuries (left elbow, right wrist, both
knees, back and neck) at a compensation rate of
$424.00/$318.00.  Medical expenses and temporary total
disability benefits and a 10% rating to the neck have been
paid.  She receives Social Security Disability ($1,333.00 per
month).  She has also received short and long term disability
benefits from Hartford Insurance Company ($1,700.00 per
month).  She has not worked since August 2, 2011.

2. Further treatment for the neck injury is reasonable and
necessary in relation to the injury sustained pursuant to Ark.
Code Ann. §11-9-508. Presently, Dr. Mason has
recommended additional diagnostic testing, not pain
management.  The prolonged cord compression in the neck
caused complications requiring additional medical treatment.

3. Further treatment for the back, a temporary aggravation of a
pre-existing degenerative condition, is unreasonable and
unnecessary pursuant to Ark. Code Ann. §11-9-508.  There is
no objective medical evidence to substantiate an acute back
injury, and there has been adequate time to heal from a
temporary aggravation.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


