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CLAIM NO.   G106758
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Claimant represented by Mr. Phillip Wells, Attorney-at-Law, Jonesboro, Arkansas.

Respondents represented by Mr. William M. “Shane” Bridgforth, Attorney-at-Law,
Pine Bluff, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted January 11, 2013, to determine whether the

claimant was entitled to wage-loss disability as the result of his admitted industrial

injury.

A prehearing conference was conducted in this claim on November 7, 2012,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that all of the proposed stipulations, the issue, as well as their

respective contentions were correctly set out in the Prehearing Order.  A copy of

the November 7, 2012, Prehearing Order was introduced, without objection, as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at
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all relevant times, including January 21, 2011; that the claimant sustained a

compensable back injury as the result of a specific incident when he slipped and

fell at work; that respondents had accepted and paid appropriate medical expenses,

to date; that the appropriate compensation rates were $475.00 per week for

temporary total disability and $359.00 per week for permanent partial disability; that

respondents paid appropriate temporary total disability; that the claimant’s healing

period ended on May 30, 2012, at which time the claimant was assessed a twelve

percent (12%) whole body impairment which respondents accepted and were

paying; and  that  the  respondents  had controverted claimant’s entitlement to

wage-loss disability, if any.

By agreement of the parties, the sole issue presented for determination was

whether the claimant was entitled to wage-loss disability.

Claimant contended,  in  summary, that  he  had  sustained  substantial

wage-loss disability in an amount to be determined by this Commission.  The

claimant requested a controverted attorney’s fee on any wage-loss disability

awarded.

The respondents contended that the claimant was not entitled to wage-loss

disability and that his permanent disability was limited to his impairment.

In addition to the claimant, Crystal Cain was called as a corroborating

witness.  Sharon McCarroll was called as a witness by the respondents.    The

record is composed solely of the transcript of the January 11, 2013, hearing
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containing medical records from the claimant’s treating physicians, as well as the

evidentiary deposition of Dr. John A. Campbell, which was introduced as “Joint

Exhibit A” and retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he has sustained substantial wage-loss disability in excess of the twelve

percent (12%) impairment rating resulting from his January 21, 2011, injury

and subsequent surgery.  After consideration of the claimant’s age,

education, and prior work experience, together with the medical evidence it is

herein concluded that a finding of a forty percent (40%) wage-loss disability

over and above the claimant’s twelve percent (12%) whole body impairment

fairly and accurately reflects the extent of claimant’s wage-loss disability.

DISCUSSION
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The claimant, Eric J. Haller, is forty (40) years old.  He has a tenth grade

education.  Although it has been suggested that the claimant take classes and

obtain a GED, to date, the claimant has not successfully completed his general

education development for a high school diploma.  The claimant testified

concerning his employment history, most of which required significant physical

demands.  The claimant has obtained various types of on-the-job vocational

training.  First, the claimant worked at a fast-food restaurant, Hardee’s, for

approximately three (3) years and went through its management program.  In fact,

the claimant worked as a restaurant manager for said employer.  However, as a

working manager, the claimant maintained that there were various physical

requirements such as unloading trucks, stocking freezers, together with constant

walking, bending, and making rounds.  The claimant also worked as a stocker for

a grocery chain, Price Chopper, which was physically demanding.  In addition, the

claimant has worked as a chef and food service catering.  The claimant also worked

for Nucor, a steel plant in Mississippi County; for a temporary agency, Pace,

performing heavy factory work and for Tenaris, as a crane operator prior to going

to work for the employer herein, Skyline Steel.  Again, all of the claimant’s prior jobs

required significant physical demands.  

The claimant worked for the respondent, Skyline Steel,  approximately one

year and a half before sustaining his industrial injury.  The record reflects that the

employer provided the claimant with light-duty work following his injury prior to
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undergoing surgery.  The claimant has not returned to gainful employment since

being released by his treating surgeon due to the permanent restrictions following

surgery.  The claimant’s description of his job duties for the employer herein, as

well a description of the two (2) incidents which caused his injury, and his initial

medical treatment is set out below:

Q     Now, describe for the Judge what you did for Skyline Steel before you got
injured?

A     Skyline Steel, I was a board thrower and a machine operator.

Q     A board?

A     A board thrower.  What we do is we would stack the boards and put the
material on top of the boards, and every layer, it will be eight high layers, and also
a machine operator.  I drove a Taylor.

Q     And if you would, describe what kind of a machine was that and what are the
requirements for driving that?

A     A Taylor is a forklift, industrial forklift, that would pick up 26 tons on a product,
and what we do is we take it and we would position it somewhere, get out of the
vehicle, lift up a board, put it in there, lower it down, and it’s continuous every day.
All day long you’re on the machine, you’re off the machine, because usually you
work by yourself sometimes.

Q     All right.  Would you consider yourself to be a good employee there at
Skyline?

A     Oh, yes, I was.

Q     Did you have any kind of physical limitations that prevented you from doing
any kind of work activity?

A     No, sir.

Q     And did you receive raises at Skyline?
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A     Yes, sir.

Q     And the date of your injury is identified as January the 23rd of 2011.  On that
date how much were you making?

A     I can’t recall.  I believe that it was somewhere in the fourteen.

Q     Fourteen dollars an hour?

A     Yes, sir.

Q     And  since  your  average weekly wage was well in excess of 40 hours per
week –

A     Yes, sir.

Q     – do I understand that you got overtime?

A     Yes, sir.

Q     Okay.  And I assume you got paid time-and-a-half for overtime?

A     Yes, sir.

Q     Were you able to work plenty of overtime?

A     Oh, yes.  Yes, sir.

Q     Now, on January the 23rd of 2011, if you would, describe to the Judge what
happened.

A     I slipped down on the ice twice that day.

Q     Talk about the first incident and describe what happened.

A     Oh, I’m sorry.  The first incident I was walking up towards a truck and I slipped
on the ice and fell.  And then one of the truck drivers had to get out of his truck and
help  me  back  up.  I radioed in.  The second time – well, I radioed in and
everybody – 

Q     Let’s go back a little – 
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A     Okay.

Q     – so we’ll have a good record of this.  When you fell on the ice, did your body
actually strike the ground?

A     Yes, sir.

Q     What part of your body?

A     I would have to say the buttocks did on the first one.

Q     Was it a fairly significant fall?

A     Yes, sir.

Q     Okay.  And then did you realize immediately that you had an injury?

A     At that point I was sore.  I didn’t realize I had an injury at that point until the
second fall.

Q     Okay.  And was the second fall on the same day?

A     Yes, sir, 45 minutes after the first one.

Q     And describe the second fall to the Judge.

A     I  was  inspecting  onto  the truck and I slipped on another piece of ice and I
just – I couldn’t move after that.  I was down and they had to lift me up and carry me
to the office.

Q     As far as – I guess we’ll get a little into the physics.  Did the second fall also
involve striking the ground?

A     Yes, sir.

Q     What part of your body hit the ground the second time?

A     That was my back that time on the side.

Q     And how big of a person are you?  What’s your height and weight?



-8-

A     I’m let’s see, 5'11" and I weigh – back then, I weighed 200 pounds then.

Q     Have you gained weight since?

A     Oh, yes, sir.

Q     Now, when you had the second fall, describe your physical condition.  What
kind of pain or discomfort or soreness or stiffness did you have?

A     On the second fall, it was shooting down to my legs.  This leg, excuse me, my
right leg went numb, and then my back, it was just a real sharp pain that I couldn’t
move around as much, and I had a limp also that’s ever stayed with me.

Q     Did you report the injury to your supervisor?

A     Yes, I did, twice.

Q     And when was the first time you sought medical attention as a result of these
injuries?

A     All the injuries after that happened, it was probably somewhere about 9:45 in
the morning, and then they took me to the doctor’s office, Dr. Smith’s office.

Q     Was that that same day?

A     Yes, it was, sir.

Q     Is he the company physician?

A     Yes, sir.    (Tr.pp.12-16)

The claimant was initially treated by the company doctor, Dr. Ronald D.

Smith.  Dr. Smith took some plain x-rays which he interpreted as being normal,

because he did not observe any fractures, while noting that the claimant had

significant bruising in the low back and left iliac crest area.  Dr. Smith prescribed

Lortab for pain and Restoril to help the claimant sleep and permitted the claimant



-9-

to return to work with restrictions.  (Jt. Ex. B, p.1) The claimant explained that he

returned to work and that the employer did not require him to do any lifting but

merely driving the forklift.  The claimant continued working while receiving various

medications, including Decadron, Flexeril, and Lortab which did not relieve the

claimant’s pain.  Dr. Smith also attempted cortisone injections which gave the

claimant temporary relief.  Dr. Smith also sent the claimant for physical therapy.

Following an extensive course of conservative treatment, Dr. Smith eventually

ordered an MRI which revealed traumatic fracture at L5, as well as traumatic

spondylolisthesis at L5-S1 at which time the claimant was referred to Dr. John

Campbell, a neurosurgeon in Jonesboro, Arkansas.  (Tr.17)(Jt. Ex. B, p.6)

The claimant was initially examined and evaluated by Dr. Campbell on July

29, 2011.  A portion of Dr. Campbell’s report is set out below:

DIAGNOSES:
1) Posttraumatic L5 spondylolysis.
2) L5-S1 spondylolisthesis.
3) L5-S1 degenerative disk disease.

REFERRING PHYSICIAN:     Dr. Ronald Smith

CHIEF COMPLAINT:     Severe lower back and bilateral leg pain.

PRESENTING SYMPTOM AND PROBLEM:     This is a Worker’s
Comp case.  This is a 39-year-old man with a chief complaint of
severe lower back and bilateral leg pain.  This all goes back about
seven months ago when he was working at Skyline Steel.  He
continues to work for this company.  He slipped on the ice when he
was out directing truck traffic and had severe pain going down his
back and legs.  He went in and told the supervisors about the unsafe
conditions.  He was apparently told to go back out onto the icy
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conditions and slipped and fell again.  Again, he said his back was
just absolutely killing him at that time with back pain.  He did go see
Dr. Ron Smith, Sr. in Blytheville and was evaluated.  She [sic]
apparently had x-rays performed that were negative for fracture.  Two
months went by and his symptoms simply were not any better.  He
ended up trying some physical therapy, but this did not help.  He
apparently had at least one ER visit with severe incapacitating pain.
Subsequently, he went on to have both a CT and MR imaging of his
lumbar spine.   He had a CT scan done early in June that revealed
L5-S1 anterolisthesis and, what appeared to be, a L5 spondylolysis.
He had an MRI of his lumbar spine that was performed on June 28,
2011 that confirmed L5-S1 spondylolisthesis that was Grade I and
also significant degeneration of the L5-S1 disk.  Again, the symptoms
have been incapacitating.  He has tried physical therapy and this has
not helped.  He has actually had an ER visit.  He continues to work
on a light duty basis.  Again, the symptoms have just been
incapacitating.

* * * * *
ASSESSMENT/PLAN:     The patient appears to have a traumatic L5
spondylolysis and now has a L5-S1 spondylolisthesis.  The
recommendation is for flexion extension views of the lumbar spine.
If these show significant instability I think he would have to be
considered for L5-S1 fusion.  I did prescribe Tramadol today, 50  mg
one by mouth every four to six hours as needed for pain, #60
dispensed and two refills.  He can continue light duty at this time.  I
will see him back after the flexion extension views are obtained.
(Jt.Ex. C, pp.1-2)

Following additional diagnostic studies, Dr. Campbell scheduled the claimant

for surgery on August 23, 2011.  Prior to the scheduled surgery, respondents

obtained a second opinion from Dr. Brophy who agreed with Dr. Campbell’s

diagnosis and recommendations.  The claimant underwent a surgical procedure,

specifically, a L5 laminectomy with L5 Gill procedure and L5-S1 arthrodesis with

bilaterial fusion cages at the L5-S1 level and the use of instrumentation with
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morselized allograft and autograft.

The claimant remained under the care of Dr. Campbell until being released

on May 30, 2012, at which time Dr. Campbell assigned a permanent impairment

with the following recommendations:

ASSESSMENT/PLAN:     The patient is six months out from lumbar
fusion at L5-S1 for L5-S1 isthmic spondylolisthesis.  I think he has
reached maximum medical improvement.  His x-rays two months ago
looked just fine.  He will probably not be able to return to any type of
meaningful employment, but I would recommend a functional capacity
evaluation.  I did go ahead today and refill his pain medication,
Tramadol 50 mg one by mouth every six hours, as needed for pain
with #60 dispensed and two refills and also his muscle relaxant,
Robaxin 750 mg one by mouth every eight hours as needed for
muscle spasms with #60 dispensed and two refills.  Again, at this
point he is discharged from my care and there are really no further
neurosurgical issues at this point.  I have researched his impairment
rating and according to the Fourth Edition of the American Medical
Association Guides to the Evaluation of Permanent Impairment, Page
13/113, Table 75, Section 4, Subsection D his impairment rating is
12% to the whole person having had a single level spinal fusion with
residual signs or symptoms.  Again, at this point he is discharged
from my care.  (Jt. Ex. C, p.38)(Emphasis supplied)

Although in the aforementioned report, Dr. Campbell indicated that the

claimant would probably not be able to return to any type of meaningful

employment, he was further questioned during his evidentiary deposition taken at

the instant of respondents.  A portion of Dr. Campbell’s deposition is set out below:

Q     In terms of the fusion procedure that you successfully performed, how does
that affect the strength of Mr. Haller’s back?

A     Well it’s never as good as it was before he had back problems.  I can’t improve
on Mother Nature, all I can do is try to make, decompress the nerves and stabilize
the spine so that hopefully he can have some degree of improvement.  But it’s really
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difficult to get people back to where they were prior to them having back injuries or
back problems, it’s difficult, and in general that’s really not the most common
outcome.

     Most patients can recover to a point where they still have some back pain but
it’s tolerable and they can function and walk.  But it’s hard to get people back to the
way  they were when they had a normal spine.

Q     And I guess that would be why you did not disagree with the 12 percent
permanent impairment rating that the AMA Guidelines for the Evaluation of
Permanent Impairment assigned to him; is that right?

A     That’s correct.

Q     Do you think that that is a reasonable assessment of his permanent
impairment?

A     Yes.

Q     And as far as his future goes, Mr. Haller has – we’ve taken his deposition and
discovered that he worked in management at Hardee’s Restaurant, had worked in
the grocery business for many years, has actually worked as a chef, and has had
a number of other jobs, some more physically demanding than those.

     In your opinion are all of those jobs jobs that he should be able to perform now?

A     I don’t know.  It’s a reasonable question, I don’t have a clear answer for that.
I do know that Mr. Haller had a functional capacity evaluation does this Summer,
I believe in July, by a Mr. Richard Koch (phonetic), and I think they left some
recommendations about kind of what activities he would be able to do and what
kind of things he shouldn’t do, and I would have to defer to the recommendations
of that functional capacity evaluation.  But, in general, it’s going to be hard for Mr.
Haller to do a job that’s physically strenuous.

Q     But you’re not suggesting that there’s no work that he could engage in?

A     It’s really pretty rare when somebody couldn’t do something.  You know, most
people can either sit at a desk and answer phones or do computer work or
something, but at the same time some people have such severe chronic pain that
it really makes normal functioning difficult.  So it’s a hard thing – I guess I wouldn’t
say somebody could never get back to some kind of meaningful employment, but
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certainly for his case anything that’s of a physical nature is going to be difficult.

Q     And is that because of what he is subjectively telling us he’s experiencing with
his left leg, or what is it attributable to?

A     I would base it more on objective findings.  I mean, the man’s had a fusion in
his lumbar spine and he had a significant condition in his lumbar spine, likely
congenital but probably made worse from the trauma that he described, and I think
that it did some damage to him and it’s going to, you know, it’ll take time to see if
that heals over the next few years and does give him improvement, but it’s going
to really limit him, it’s going to limit his ability to do physical type work or physical
activities such as sports and things like that.

Q     And that would be true for any person, I suppose, who’e had a back fusion; is
that correct?

A     Yes, yes.

Q     Okay.  As far as your treatment of him and the result of his procedure, that was
all satisfactory?

A     I believe it was.  I wish he would’ve had a somewhat better outcome, but
everybody’s different, not everybody gets the maximum improvement from having
a surgery like that.  (Jt.Ex. A, pp.17-20)

For some unexplained reason, the functional capacity evaluation

recommended by Dr. Campbell was either not performed or provided.  Further, the

record reflects that the claimant did not seek, and the respondent failed and/or

refused to provide vocational rehabilitation and job placement assistance.  Again,

the sole issue  presented for determination concerns the extent of claimant’s wage-

loss disability, if any.

ADJUDICATION

The Arkansas workers’ compensation law provides that when an injured



-14-

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage-loss disability in excess of permanent physical impairment, the claimant must

first prove, by a preponderance of the evidence, that he sustained permanent

physical impairment as a result of the compensable injury.  Walmart Stores, Inc.,

v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods, 64

Ark. App. 141, 987 S.W.2d 278, (1998).  If the employee is totally incapacitated

from earning a livelihood at that time, he is entitled to compensation for permanent

and total disability.  See, Minor v. Poinsett Lumber & Manufacturing Company, 235

Ark. 195, 357 S.W.2d 504 (1962).  Objective and measurable physical or mental

findings, which are necessary to support a determination of “physical impairment”

or anatomical disability, are not necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

A worker who sustains an injury to the body as a whole may be entitled to

wage-loss disability in addition to his anatomical loss.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

Commission is charged with the duty of determining disability based upon a
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consideration of medical evidence and other matters affecting wage-loss, such as

the claimant’s age, education, and work experience.  Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998);

Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d 850 (1995).  Such other matters

may also include motivation, post-injury income, credibility, demeanor, and a

multitude of other factors.  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);

Glass, supra.  A claimant’s lack of interest in pursuing employment with his

employer and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure to

participate in rehabilitation does not bar his claim, but the failure may impede a full

assessment of his loss of earning capacity by the Commission.  Nicholas v.

Hempstead County Memorial Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).

The Commission may use its own superior knowledge of industrial demands,

limitations,  and  requirements  in  conjunction  with the evidence to determine

wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).

However, so long as an employee, subsequent to his injury, has returned to

work, has obtained other employment, or has a bona fide and reasonably

obtainable offer to be employed at wages equal to or greater than his average
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weekly wage at the time of the accident, he shall not be entitled to permanent

partial disability benefits in excess of the percentage of permanent physical

impairment, established by a preponderance of the medical testimony and

evidence.  Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  The employer or its

workers’ compensation insurance carrier has the burden of proving the employee’s

employment, or the employee’s receipt of a bona fide offer to be employed, at

wages equal to or greater than  his  average  weekly  wage  at  the  time  of the

accident.  Ark. Code Ann.  §11-9-522(c)(1).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) provides:

(a)     Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)     If any compensable injury combines with a pre-existing disease
or condition or the natural process of aging to cause or prolong
disability or a need for treatment, permanent benefits shall be
payable for the resultant condition only if the compensable injury is
the major cause of the permanent disability or need for treatment.

“Major cause” is defined as a more than fifty percent (50%) of the cause.

Ark. Code Ann. §11-9-102(14).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. §11-9-102(8).

In  addition,  in  considering  a  claim for permanent disability, the

Commission and  the  Courts  shall  not  consider  the  odd-lot  doctrine.   Ark.
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Code  Ann. §11-9-522(e). 

Respondents contend that the claimant is not entitled to wage-loss disability

and that his permanent disability is limited to his impairment.  Clearly, respondents’

assertion is not supported by either the facts or the law.  The medical opinion of Dr.

Campbell confirms that the on-the-job falls aggravated the claimant’s pre-existing

condition and were the major cause of his need for surgery and its resulting

impairment.  In fact, respondents accepted the impairment while controverting all

wage-loss.  The entire record, including the medical evidence, reflects that the

claimant will never be able to return to gainful employment requiring significant

physical job demands.  At the time of the claimant’s injury, he was a steel worker

earning $14.00 per hour while working considerable overtime.  In my opinion, the

claimant will only be able to return to work in the sedentary to possible medium

work categories.  Further, in my opinion, the claimant will only be able to find work

at entry-level jobs and perhaps only minimum wage jobs.  Accordingly, after a

thorough review of the entire record, and after consideration of the claimant’s age,

education, work experience, medical evidence, including surgery and other matters

which may reasonably be expected to affect his future earning power, I find that a

wage-loss disability of forty percent (40%) to the body as a whole in addition to the

claimant twelve percent (12%) impairment fairly and accurately reflects the extent

of the claimant’s overall permanent disability.  Accordingly, I hereby make the

following:
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AWARD

Respondent, New Hampshire Insurance Company and Gallagher Bassett

Services, TPA, is hereby directed and ordered to pay, to the claimant, permanent

partial disability benefits at the rate of $359.00 per week, beginning May 31, 2012,

and continuing for 234 weeks, representing an overall fifty-two (52%) permanent

disability, specifically, a twelve percent (12%) impairment, as well as a forty percent

(40%) wage-loss disability.

All accrued benefits shall be paid in lump sum and without discount.

Respondents may claim credit for all permanent disability benefits previously paid.

Additionally, claimant’s attorney, Mr. Phillip Wells, is hereby awarded the

maximum statutory attorney’s fee on the controverted portion of this Award, one-half

(½) to be paid by the claimant and one-half (½) to be paid by respondents pursuant

to Ark. Code Ann. §11-9-715.

Respondents are further directed to withhold twenty-five percent (25%) of the

claimant’s weekly benefits to satisfy a child support obligation and lien filed in this

claim until such time as any arrearage is brought current pursuant to Ark. Code

Ann. §11-9-110.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


