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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury

(specific or gradual) pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship during

May and June, 2012, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $217.00, in the event this claim is found to be

compensable.  The claimant is in arrears for a child support obligation in California.
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The claimant contends he injured his neck and back in a specific or gradual

lifting incident.  He seeks payment of medical expenses, temporary total disability

benefits from May 29, 2012, to a date yet to be determined, and attorney’s fees.

The respondents contend the claimant did not sustain neck and back injuries

arising out of and in the course of employment.  There are no objective medical

findings of a back injury.  The claimant’s neck and back are not the major cause of

any disability or need for treatment.  Medical expenses are unrelated to any injury

at work.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant, who became

defensive and uncooperative when confronted with inconsistencies in the medical

records or conflicts between his testimony at the hearing and his prior deposition,

and Mildred Griffith who handled personnel matters.

The claimant, age 54 (D.O.B. April 2, 1958), has a high school education and

courses at Bible College.  Before, during, and after his employment with the

respondent employer, the claimant earned money as an itinerant preacher

officiating at weddings, funerals, and revivals.  Since his injury, he has also started

a small church.  The claimant’s work history also includes selling used cars and

driving a limo for a funeral home.  The claimant worked for the respondent employer

five years transporting senior citizens (some of whom are in wheelchairs) to the

grocery store or doctor’s appointments.  His job duties require him to lift groceries,

strap patients in wheelchairs and secure them in the van.  He testified he had no

prior health problems before May or June of 2012.
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The claimant does not know exactly when his symptoms started or what

caused his symptoms.  He awoke on a Monday morning with left arm pain.  He

thought he was having a stroke and went to the emergency room (ER) the same

day.  However, the ER  records are dated Friday, June 1, 2012, with several reports

showing an onset of symptoms “4–7 days ago,” “5 days ago,” “one week,” and

“Sunday.”  The Monday before the trip to the ER was a holiday, Memorial Day, May

28, 2012.  Medical records show the claimant denied any injury.

A June 27, 2012, MRI scan revealed a left paracentral disc herniation with

left foraminal compromise and degenerative disc disease at C4-5 and C6-7.  The

claimant was referred to a neurosurgeon but there has been no follow-up.  The

claimant takes over-the-counter medication for his symptoms.

The claimant attributes his need for medical treatment to his job duties but

in a report dated November 1, 2012, Dr. Bell could not causally relate the claimant’s

symptoms to his employment.  The claimant feels his job duties caused his neck

condition because he cannot think of any other way he could have injured himself.

Mildred Griffith testified the claimant was off work on Memorial Day and

worked Tuesday, Wednesday, and Thursday.  He called in sick on Friday, June 1.

He told her he thought he was having a stroke and was going to the ER.  On June 4

he called in to report he had a pinched nerve but he could come back to work on

June 6 at light duty.  Ms. Griffith stated no light-duty work was available.  The

claimant never reported a work-related injury and she didn’t know he had filed a

workers’ compensation claim until the adjuster notified her.  The claimant has not

returned to work since May 31, 2012.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this claim as non-compensable.
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As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant cannot prove a specific injury by a date and time certain.

According to his testimony, his symptoms began at home after a weekend and

holiday when he was not working.  Based on the lay testimony, he did not suffer any

injury at work.  He thought he was having a stroke when he sought medical

treatment and reported his absence to his employer.  It was only in hindsight that

the claimant attributed his condition to his job after diagnostic testing revealed a

neck condition.  He stated his job required heavy lifting.  In order for a gradual injury

to be compensable, it must be the major cause for the need for treatment and Dr.
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Bell cannot causally relate this condition to the claimant’s employment.  Therefore,

I find the claimant cannot meet his burden of proving either a specific or gradual

injury by a preponderance of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed during May and June, 2012, at which time the claimant
was earning sufficient wages to be entitled to a compensation
rate of $217.00, in the event this claim is found to be
compensable.  The claimant is in arrears for a child support
obligation in California.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. The claimant has failed to prove by a preponderance of the
credible evidence of record that he sustained a gradual injury,
caused by rapid and repetitive motion arising out of and in the
course of his employment which produced physical bodily
harm, supported by objective findings, which was the major
cause of disability or the need for medical treatment, pursuant
to Ark. Code Ann. §11-9-102.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Ms. Kay Butler’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


