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Appeal from Medical Cost Containment Division.  Submitted on the record to
Administrative Law Judge O. Milton Fine II on October 4, 2012.

Claimant, pro se, excused from participation.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock, Arkansas.

Intervenor, pro se, failed to respond.

STATEMENT OF THE CASE

This matter comes before the Commission on the record as an appeal to the

undersigned from the Medical Cost Containment Division (“MCCD”) under AWCC R.

099.30 Part III (A)(3)-(4).  A telephone conference took place on August 20, 2012.

Claimant was excused from participation; Respondents appeared through counsel; and

Intervenor failed to appear.  A scheduling order entered that same day pursuant to the

conference is part of the file in this case–which, as addressed in the order, has been

incorporated herein in its entirety.  Respondents agreed that no hearing was necessary.

Therefore, the order set a briefing schedule and outlined the following:

Stipulations
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The parties have not agreed to any stipulations.

Issue

The sole issue listed in the scheduling order reads:

1. Whether the penalties levied by the Administrator of the Medical Cost

Containment Division in her May 11, 2012 decision in this matter were

justified under AWCC R. 099.30 and the evidence.

No party has objected to how the issue was framed.

Contentions

The contentions of the parties are as follows:

Claimant:

1. None.

Respondents:

1. Respondents contend that with respect to the first service dates, they

received the bill on May 4, 2011, concerning an injury that occurred as the

result of an accident to an employee/claimant in Pennsylvania.  The bill was

processed in accordance with Pennsylvania law as indicated on the

information received.  The review was completed and a response forwarded

to medical provider on June 3, 2011, meeting the thirty (30) day requirement

set out by Rule 30.  Subsequently, a call was received on July 21, 2011,

from the medical provider.  It was determined the bill should be processed

in accordance with Arkansas law.  The bill was then submitted for processing

on July 22, 2011, with the review completed on July 29, 2011.  Payment was

approved the same day for $33,306.32.
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2. The administrator’s 18 percent penalty determination is not warranted since

the original dispute, albeit resulting from the original consideration under

Pennsylvania law since the injury occurred in Pennsylvania, the bill review

and determination response was made within thirty (30) days.  It was not

until contacted by the medical provider that the bill was resubmitted, with

subsequently a payment issued.

3. Likewise, the Administrative Review was unnecessary at all since, following

the medical provider’s request for review, Respondents reconsidered the

initial bill and paid the disputed amount.  Respondents then contacted the

Administrator by phone and later by mail, as instructed, before the review

date that payment would be made.  The penalty was still assessed.  As

noted by the administrative law judge in the Canada opinion p.11 (Exhibit “F”

to the attached Notice), “In formulating this Rule it was clearly intended to

encourage the parties to resolve disputed charges by mutual agreement.

And Administrative Review was to be an extraordinary measure to be

implemented only after a respondent insurance carrier had failed to pay or

even respond to billings sent by the medical provider . . . .”  Not only is the

penalty unjustified, but the Administrative Review was unnecessary with

respect to the first date of service.

4. Respondents contend with respect to the second service dates, that they

received the bill on July 18, 2011.  The bill was processed and review

completed on July 29, 2011, with payment of $20,988 allowed.  The medical

provider requested reconsideration on August 17, 2011.  Review was
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completed on August 29, 2011, with a response and a separate letter outline

the findings and determination.  It was not until November 10, 2011, that the

provider requested an Administrative Review.  This was seventy-three (73)

days after the reconsideration was denied.

5. Commission Rule 099.30(C)(2) sets out that, “[I]f a provider is in

disagreement with the action taken by the carrier on its request for

reconsideration, the provider may file a request for Administrative Review

within 30 days from the date of receipt of a carrier’s denial of the provider’s

request for reconsideration, and the provider shall supply a copy to the

carrier.”  In the present matter, the provider’s request for Administrative

Review was untimely since it did not occur until seventy-three (73) days after

the determination on reconsideration was made and sent to the provider.

6. The Administrator claims in her response to reconsideration (Exhibit “C” to

the attached Notice) that this defense is “procedural” and not “substantive,”

therefore waiving the ability to raise it.  The fact is that limitations, like

statutes of limitations, are substantive.  See, e.g., Hall v. Summit

Contractors, Inc., 356 Ark. 609, 158 S.W.3d 185 (2004).  In addition,

Commission Rule 30 has no waiver provision with respect to deadlines and

appeal provisions.  In fact, many time, limitation deadlines and appear bars

can be raised by the court without the necessity of it being pointed out or

raised in argument by the parties.  Based upon the Administrator’s

comments in response to this argument, it appears that the Administrator

believes the appeal deadlines are discretionary.  Instead, the Arkansas



Gottschall- Claim No. G101960 5

Supreme Court has determined that, “there is nothing in Rule 30 which

implies its requirements are discretionary.”  See Burlington Ind. v. Pickett,

336 Ark. 515, 520, 988 S.W.2d 3 (1999).  In addition, the administrative law

judge opinions in both Canada, supra, and Sifuentes, supra, confirm the

provider’s required compliance with the limitations provided by Commission

Rule 30.  Therefore, the “may” versus “shall” point raised by the

Administrator in the Response to Request for Reconsideration (Exhibit “C”)

has been considered and reversed previously by an administrative law

judge.  See Canada, supra, and Sifuentes, supra (Exhibits “F” and “G” to the

attached Notice).

7. Based upon the medical provider’s failure to timely request an Administrative

Review within the thirty (30) days required, Respondents contend that the

$10,016.06 payment previously made shows their good faith in the review

and payments.

Intervenor:

1. None.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law are

hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. This appeal is timely under AWCC R. 099.30 Part III (A)(3).
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3. The Administrator’s assessment of an eighteen percent (18%) penalty with

respect to the bill pertaining to service dates March 18 to April 13, 2011 was

in error because Respondents complied with AWCC R. 099.30 Part I (I)(7)-

(8).

4. Because Intervenor failed to request Administrative Review in a timely

fashion under AWCC R. 099.30 Part II (C)(2)-(3) with respect to service

dates June 13 to July 1, 2011, the Administrator lacked jurisdiction to

undertake Administrative Review of the bill pertaining to such dates.

5. The Administrator’s May 11, 2012 Administrative Review Order and June 6,

2012 Rehearing Order are hereby affirmed in part and reversed in part.

CASE IN CHIEF

Summary of Evidence

As set forth in the prehearing conference order, the record in this matter consists

of the entire claim file, which has been incorporated herein by reference.

Discussion

Whether the penalties levied by the Administrator of the Medical Cost Containment

Division in her May 11, 2012 decision in this matter were justified under AWCC R.

099.30 and the evidence.

Introduction.  Respondents appeal the MCCD Administrator’s May 11, 2012

Administrative Review Order and June 6, 2012 Rehearing Order.  Their appeal was filed

with the Clerk of the Commission on June 15, 2012, making it timely under AWCC R.

099.30 Part III (A)(3).
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A. First Bill/Dates of Service

With respect to the first bill, the Administrator found:
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FINDINGS OF FACT

The claimant was treated by the provider from 18 March 2011 to 13 April
2011 and 13 June 2011 to 1 July 2011 for inpatient rehabilitation services
related to the compensable injury he sustained on 7 March 2011.

Service Date 18 March 2011 to 13 April 2011

The provider, Baptist Health, prepared a bill (1009066887IP) for the total
charges on the claimant’s care for the dates 18 March 2011 to 13 April 2011
in the amount of fifty-eight thousand seven hundred seventy-seven dollars
and thirty seven cents ($58,777.37), which was sent to National American
[Insurance Company] on 20 April 2011.

An Explanation of Review was issued by a bill review company, CorVel, on
10 May 2011.  This explanation stated that the “business” received the bill
on 4 May 2011, and that CorVel received it on 5 May 2011.  This review was
conducted according to Pennsylvania law, per the notations by the reviewer
and denied in total.  This was corrected after the provider pointed out the
error.  No payment issued at that time.

On 22 July 2011, a second explanation of review was issued by CorVel, with
a notation that the “business” and the bill review company received the bill
on “20/11/2078.”  The bill was “repriced” for Arkansas, and under
“reevaluation,” the allowed reimbursement was thirty-three thousand three
hundred six dollars and thirty-two cents ($33,306.32).  The explanation
stated that “due to stop loss status, a line item audit of all charges was
performed on this bill” and that the bill was “reduced per administrative
rules.”

The provider received the payment on 24 August 2011, one hundred twenty-
seven days from the date the bill was mailed and one hundred thirteen days
from the date the bill was received by the “business” according to the bill
review company.  The provider appealed the underpayment to National
American and CorVel, as directed on the Explanation of Review, on 1
September 2011.  No response was received to the request for
reconsideration.

On 15 September 2011, the Administrator received the provider’s request for
Administrative Review.

. . .
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REASONING AND CONCLUSIONS

. . .

Penalties

The original bill for the first stay (bill number 1009066887IP) was mailed to
the carrier on 20 April 2011.  There is meager evidence of the carrier’s date
of receipt, but is possible that the receipt date is 4 May 2011, according to
a vague notation on the bill review company’s explanation of review.  The
Administrator reminds the carrier that it is the carrier’s responsibility to date-
stamp medical bills on receipt, under Rule 30.I.I.7.

Whether the Administrator allows a reasonable five days for mailing or
accepts that the carrier received the bill on 4 May 2011, the payment or
dispute on this bill was untimely.  The provider received payment for the first
stay (bill number 1009066887IP) on 24 August 2011 in the amount of
$33,306.32, at least one hundred twelve days after the carrier received the
bill, if not longer.  The carrier failed to pay or dispute the bill within thirty
days of receipt.  A penalty of 18% is therefore due upon the amount billed
but unpaid and undisputed within thirty days, forty-three thousand two
hundred nineteen dollars and fifty cents ($43,219.50).  Eighteen percent of
that amount is seven thousand seven hundred seventy-nine dollars and fifty-
one cents ($7,779.51).

The Administrator noted that the bill review company denied payment on the
bill in full through an audit dated 10 May 2011.  The Explanation of Review
stated that it was repriced under Pennsylvania law and that the “DRG group
billed, 945, is not valid for PA workers Comp, frozen by the PA Bureau of
Workers Com at 1994 Version 12 Grouper.  Provider may resubmit bill with
DRG appropriate for PA Workers Comp.”  The bill is for an Arkansas claim,
which the carrier accepted as compensable on 30 March 2011 in a certified
statement (Form 2) before the Arkansas Workers’ Compensation
Commission.  Certainly, the carrier knows the jurisdiction within which it is
providing workers’ compensation benefits in each claim.  The provider
properly submitted the bill.  The carrier did not pay the bill within thirty days
of receipt, because it disputed the bill dues to it own blatant error.  Rule
30.IV.B.7 states that the carrier retains full responsibility for compliance with
the rule.  The Administrator will not excuse the delay of payment for such a
reason.
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The Administrator also notes that the bill was not reviewed under Arkansas
law until 22 July 2011, with incoherent dates of receipt, and even with that
delay, the provider did not receive partial payment until 24 August 2011,
thirty-four days after the review.

In challenging the assessment of the $7,779.51-penalty, Respondents assert that

they complied with Rule 30 in processing the first bill.  I note that AWCC R. 099.30 Part

I (I)(7)-(8) reads:

7.  A carrier shall date stamp medical bills and reports upon receipt and shall
pay an undisputed and properly submitted bill within 30 days of receipt.  Any
carrier not paying an undisputed and properly submitted bill within 30 days
of receipt shall be assessed a penalty of 18%, upon a determination by
MCCD.

8.  When a carrier disputes a bill or portion thereof, the carrier shall pay the
undisputed portion of the bill within 30 days of receipt of a properly
submitted bill.  Any carrier not paying an undisputed portion of the bill within
30 days of receipt can be assessed a penalty  of 18% on the undisputed
portion of the bill, upon a determination by MCCD.

In determining that a penalty was warranted with respect to the first bill, the

Administrator noted that it was questionable whether the bill was received by Respondent

carrier on May 4, 2011, but added:  “Whether the Administrator allows a reasonable five

days for mailing or accepts that the carrier received the bill on 4 May 2011, the payment

or dispute on this bill was untimely.”  I cannot affirm this finding.  As to the date of receipt,

while the Administrator found the evidence to be “meager,” she acknowledged that it was

“possible that the receipt date is 4 May 2011, according to a vague notation on the bill

review company’s explanation of review.”  I find that the evidence shows that Respondent

carrier received the bill on May 4, 2011.  As the Administrator’s own findings point out,

after the bill was received, “This review was conducted according to Pennsylvania law, per
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1I recognized that Respondents’ first contention reads in pertinent part:

Subsequently, a call was received on July 21, 2011, from the medical
provider.  It was determined the bill should be processed in accordance
with Arkansas law.  The bill was then submitted for processing on July 22,
2011, with the review completed on July 29, 2011.  Payment was
approved the same day for $33,306.32.

Regardless, I do not find that the evidence shows that a new bill was “received” from
Intervenor that re-started the 30-day period.  The evidence shows that Respondents
are simply referring to their own internal process of resubmitting the original bill for
processing.

the notations by the reviewer and denied in total.”  Thus, the bill was “disputed” in its

entirety–rightly or wrongly.  There was no “undisputed portion of the bill” that could have

been paid by June 3, 2011–which constituted the end of the 30-day period in question.

Moreover, the evidence shows that this was the date that the denial was communicated

to Intervenor.  As explained above, Respondent carrier later reevaluated its earlier denial,

which was based on a misunderstanding that Pennsylvania law was to govern, and

payment was issued.  But the evidence before me does not indicate that this occurred as

the result of a re-submission of the earlier bill; i.e., an action that would have re-started the

30 day period.1  Consequently, it is my finding that no penalty can be assessed against

Respondent carrier under Rule 30 Part I (I)(7)-(8).

Respondents have not challenged any of the Administrator’s other findings with

respect to the first bill/dates of service.  Therefore, they will not be discussed any further.

B. Second Bill/Dates of Service

Concerning the second bill, the Administrator’s findings read in pertinent part:
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Service Date 13 June 2011 to 1 July 2011

The provider, Baptist Health, prepared a bill (1008430190IP) for the total
charges on the claimant’s care for the dates 13 June 2011 to 1 July 2011 in
the amount of forty-three thousand five hundred eight dollars and eight cents
($43,508.08), which was sent to National American on 8 July 2011.

The Explanation of Review was issued by CorVel on 20 July 2011.  This
document reported that the “business” received the bill on 18 July 2011 and
that CorVel received the bill 19 July 2011.  The explanation stated that
reimbursement of twenty thousand nine hundred eighty-eight dollars
($20,988.00) was allowed.  The explanation stated that “due to stop loss
status, a line item audit of all charges was performed on this bill” and that the
bill was “reduced per administrative rules.”  On 28 July 2011, CorVel
prepared an Enhanced Bill Review which stated that the total allowable
reimbursement was twenty-nine thousand three hundred fifty-seven dollars
and ninety-six cents ($29,357.96).

On 1 August 2011, a check was written for $20,988.  This payment was
received by the provider on 10 August 2011, one hundred thirty-seven days
after the bill was mailed and one hundred twenty seven days after
“Business” received bill according to the bill review company.

The provider appealed the underpayment to National American and CorVel,
as directed on the Explanation of Review.  On 29 August 2011, Kathy Berry
of CorVel sent a letter denying additional payment.  On 10 November 2011,
the Commission received the provider’s request for Administrative Review.

The Administrator granted review and notified the parties of the proceeding
by certified mail on 4 April 2012.  The notice was received by the provider
on 5 April 2012.  Notice was received by Cunningham Lindsey, the third
party administrator listed for National American Insurance Company with the
Commission, in general and on this claim.  The notice was also sent to the
corporate contact listed with the Commission for National American
Insurance Company, Rick Evans, by regular mail.  No further information
was provided by either party.

Following the issuance of the May 11, 2012 Administrative Review Order, Respondents

(through CorVel) sought reconsideration of the decision.  One of the stated grounds was:

Findings of fact indicate receipt of request for Administrative Review by the
Cost Containment Division of 11/10/11.  This is 73 days after the Carrier[’]s
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denial of the provider’s request, or 43 days in excess of the 30 days allowed
for a request of administrative review since last receipt of a carrier’s denial,
was sent 8/29/11.

The Administrator responded on June 6, 2012:

Lastly, the argument is made that the provider’s request was untimely;
however, this argument was asserted after the entry of the Administrative
Review Order.  The appropriate time to assert a procedural objection was
during the thirty-day notice period, not after the entire process had
completed.  Thus, the Administrator will not consider the argument.  Even if
the Administrator did take up this argument, the language of Rule 30 is
permissive on the matter of the filing of a request for Administrative Review,
using “may” and not “shall.”  Thus, the request was not untimely.

Respondents have again raised this objection in the instant appeal.  The Arkansas

Supreme Court in Burlington Indus. v. Pickett, 336 Ark. 515, 988 S.W.2d 3 (1999) stated

that “there is nothing in Rule 30 which implies its requirements are discretionary.”  That,

of course, would extend to the deadline for seeking Administrative Review.

Rule 30, Part II, (C)(2) provides:

If a provider is in disagreement with the action taken by the carrier on its
request for reconsideration, the provider may file a request for Administrative
Review within 30 days from the date of receipt of a carrier’s denial of the
provider’s request for reconsideration, and the provider shall supply a copy
to the carrier.

As noted above, Intervenor’s request for reconsideration was denied on August 29, 2011.

Therefore, the request for Administrative Review should have been filed on or before

September 28, 2011.  But again, the filing did not take place until November 10, 2011–well

outside the prescribed deadline.

The Administrator rejected this position, finding that (1) the deadline is not

mandatory because of the use of the word “may” as opposed to “shall”; and (2)
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Respondents waived the argument by not raising it until the rehearing petition.  I cannot

affirm on either point.  With respect to the first point, the Arkansas Supreme Court in Ark.

Hotels & Ent. v. Martin, 2012 Ark. 335, ___ S.W.3d ___, set out the rules of interpretation:

When interpreting a statute, “we construe it just as it reads, giving the words
their ordinary and usually accepted meaning in common language.  We
construe the statute so that no word is left void, superfluous, or insignificant,
and we give meaning and effect to every word in the statute, if possible.”
Daimler Chrysler Corp. v. Smelser, 375 Ark. 216, 222,289 S.W.3d 466, 472
(2008)(internal citations omitted).  When interpreting the constitution, “our
task is to read the laws as they are written, and interpret them in accordance
with established principles of constitutional construction. . . . Language of a
constitutional provision that is plain and unambiguous must be given its
obvious and common meaning.”  Smith v. Sidney Moncrief Pontiac, Buick,
GMC Co., 353 Ark. 701, 720, 120 S.W.3d 525, 537 (2003).

But in the court has added:  “[T]he interpretation placed on a statute or regulation by an

agency or department charged with its administration is entitled to great deference and

should not be overturned unless clearly wrong.”  Mountain Pure, LLC v. Little Rock

Wastewater Util., 2011 Ark. 258, ___ S.W.3d ___.  Regardless, the rules do not support

the interpretation of the provision given by MCCD.  It is clear that “may” was meant to

convey discretion not with respect to the deadline–otherwise, the need to set out a specific

limitations period in the rule would have been superfluous–but in discretion on the part of

the provider concerning whether or not to seek Administrative Review.  In reaching this

decision, I note that a fellow administrative law judge with the Commission came to a

similar conclusion.  See Canada v. Quick Transport of Arkansas, Claim No. F803268

(Administrative Law Judge Opinion filed April 12, 2011).  Thus, Intervenor’s request for

Administrative Review was time-barred.

I note that Part III of Rule 30, Subpart (C), reads:
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A request for extension of time for the filing of any document shall be filed
with the Medical Cost Containment Administrator in advance of the day on
which the document is due to be filed.  The requirement may be waived for
good cause shown.

But this provision does not cover the filing the request for Administrative Review, which is

contained in Part II.  Moreover, this would not apply here anyway, for Intervenor did not

seek to avail itself of it to excuse their breaching of the deadline; and good cause was not

shown for the Administrator to employ it regardless.

With regard to the Administrator’s alternate point in rejecting Respondents’

argument–that it was raised too late–I cannot affirm this position, either.  Deadlines such

as the one at issue are jurisdictional.  See, e.g., Duncan v. Duncan, 2010 Ark. App. 561,

___ S.W.3d ___ (court’s failure to act on motion for reconsideration within 30-day period

mandated by Ark. R. App. P.-Civ. 4(b)(1) deprived court of jurisdiction to consider motion).

Jurisdictional challenges can be raised anytime–even sua sponte by the reviewing body.

See Killian v. Gibson, 2012 Ark. App. 299, ___ S.W.3d ___.

Because of the foregoing, I am compelled to reverse the Administrative Review

Order and Rehearing Order insofar as they relate to the second bill/dates of service

because the Administrator lacked the jurisdiction to undertake said review.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, the

Administrator’s May 11, 2012 Administrative Review Order and June 6, 2012 Rehearing

Order are hereby affirmed in part and reversed in part.

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge  


