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ANNE GONZALES CLAIMANT

POLK COUNTY DEVELOPMENT CENTER, INC. RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by GARY DAVIS, Attorney, Little Rock,
Arkansas.

Respondents represented by JOHN DAVIS, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On August 8, 2013, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 15, 2013, and an amended pre-hearing order was

filed on May 22, 2013.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The claimant’s average weekly wage is $283.86 and her

temporary total disability rate is $189.00.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Whether the claimant’s alleged right shoulder injury is

compensable.

2. Whether the claimant is entitled to temporary partial

disability benefits from July 27, 2012, to March 1, 2013.

3. Whether the claimant is entitled to medical treatment

including surgical intervention and after care.

4. Whether the claimant’s attorney is entitled to a fee in

this matter.

Claimant’s contentions are:

“Claimant contends that she sustained admitted
compensable injuries to the right shoulder
7/26/12.  Claimant was paid some temporary
partial disability benefits.  Claimant
contends that she is entitled to a
continuation of temporary disability benefits
beginning with the date of last payment of
compensation and continuing through a date yet
to be determined.  Claimant has incurred and
continues to incur medical expenses.
Respondents are claiming an independent
intervening cause.  Claimant reserves the
right to pursue other benefits to which
claimant may become entitled in the future.
Claimant’s attorney respectfully requests that
any attorney’s fees owed by claimant on
controverted benefits paid by award or
otherwise be deducted from claimant’s benefits
and paid directly to claimant’s attorney by
separate check, and that any Commission Order
direct the respondent to make payment of
attorney’s fees in this manner.  The claimant
further contends that she is entitled to
reimbursement for out of pocket medical
expenses.”

Respondents’ contentions are:

“Claimant reported that she injured her right
shoulder on July 26, 2012, attempting to
prevent a child from falling off a table.  The
injury was initially accepted as compensable
and benefits were paid.  The claim was
controverted when it was determined that
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Claimant’s shoulder problems were related to
hanging drywall/sheet rock.  It is
Respondents’ contention that Claimant did not
sustain a compensable injury to her right
shoulder in the course and scope of her
employment.”

The claimant, in this matter, is a fifty-year-old female who

was employed by the respondent as a “teacher” for children six

weeks to eighteen months of age.  The claimant alleges that she

suffered a compensable right shoulder injury on July 26, 2012,

while performing her job duties for the respondent.  Following is

the claimant’s testimony regarding the specific incident she

alleges to have caused her compensable injury:

“Q. You are changing a child.  Is it James --
you are changing James' diaper or some other
child?

A. I was changing Levi.  I had him on the
changing table and James was pulling at the
back of my legs trying to get my attention the
day of the injury.

Q. So, at that point in time, what happens?

A. I'm talking to James, trying to calm him as
much as I can while I was completing changing
Levi's diaper.  I couldn't leave him and let
him roll off and take care of James, so I
finished changing Levi and turned to put him
down and reached for James.  He threw himself
backwards, you know, and he had ahold of me at
that point, so he jerked my arm forward and
caused a lot of pain.”

The claimant’s alleged injury was unwitnessed by any person of

majority as her classroom was populated with children age six weeks

to eighteen months.  The respondents have denied the claimant’s

claim in its entirety.  There is no doubt that the claimant is able

to show objective medical findings of a right shoulder injury as of
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at least August 22, 2012.  As an MRI report from Mena Regional

Health System has been submitted into evidence which gives the

following impressions:

“1. Partial tear of the supraspinatus at the
musculotendinous junction as described above.

2. Evidence of rotator cuff interval tear.

3. Glenohumeral joint effusion.

4. Acromioclavicular joint degenerative joint
disease which can be a source of supraspinatus
impingement.  Correlate clinically.”

It is the claimant’s burden to prove that she suffered a

compensable injury while employed by the respondent.  A portion of

that burden is to prove the existence of objective medical findings

of injury to her right shoulder, which the claimant is able to do.

However, the claimant must also be able to prove a causal

relationship between her objective medical findings of right

shoulder injury and the specific injury to her right shoulder which

she alleges.  After review of the claimant’s testimony, the medical

and non-medical documentary evidence, the testimony of Ms. Mary

Lewis called by the claimant, and the four evidentiary depositions

of the claimant’s co-workers introduced by the respondents, I find

that the claimant is greatly lacking in credibility.  It is my

opinion that the injury event the claimant alleged to have occurred

while at work with the child named “James” mostly likely did not

occur.  As such, she cannot prove a link between an event that did

not occur and her objective medical findings of right shoulder

injury.
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The respondents introduced the evidentiary depositions of

Sally Smith, Deanna Stevens, Kris Hartwig, and Anna Marks all of

which worked with the claimant.  Upon review of all the depositions

individually and collectively, I find confusion and conflict on

some aspects of the deposition testimony given by the witnesses.

However, all four witnesses testified that the claimant indicated

that she owed a debt and she was made to “hang” sheet rock to

satisfy that debt.  All four deposition witnesses also testified

that there was indication from the claimant that her right shoulder

difficulties were due to her work hanging sheet rock to repay the

debt.  All four deposition witnesses also indicate this disclosure

of difficulties from hanging sheet rock was within at least two

weeks before July 26, 2012, which is when the claimant alleges the

specific incident to have occurred.

One of the evidentiary deposition witnesses, Anna Marks, who

is no longer employed by the respondent gave the following

testimony regarding her conversation with the claimant just prior

to her reporting her alleged right shoulder injury:

“Q. Okay. Now, when was the next time that Ms.
Gonzales mentioned something to you about
her right shoulder?

A. Okay, that would've been that Thursday,
the same week. I was working for Kris
Hartwig. She was in Little Rock for her
pre-op.

Q. Okay.

A. And she had surgery the next day so I
covered both days.
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Q. Okay.

A. And I was working in the adjoining room
so Anne actually has to go through my room
to get to the nursery. And it was still
dark in her room so it must -- it was still
nap-time so it would've been in between –

Q. Okay.

A. -- 11:30 to 1. She called me to the door
and asked me how it felt when I had
ruptured my rotator cuff.

Q. All right. Let's stop. So this was
Thursday and, just so you will know, Ms.
Gonzales -- the date that she claimed that
she injured her shoulder here at JumpStart
was Thursday, July 26, 2012. So this was
the day you are telling us about?

A. Yes, Sir.

Q. All right. So you were substituting for
Kris Hartwig --

A. Yes, sir.

Q. -- in her room. All right. And you said
it was dark some time, naptime?

A. It was -- yeah, now her children were
allowed to sleep past 1:00 at this time
still. Ours weren't. Ours had to get up at
1:00.

Q. All right.

A. So it would've been around that time. I
know her light was still out when she came
to the door and talked to me.

Q. All right. And you said she came to the
door. And what did she say to you?

A. She asked me how it felt when I had torn
my rotator cuff which I then told her.



7

Q. All right. So when did you tear your
rotator cuff?

A. The -- well, July, I -- in fact, a year
ago in July of 2011.
Q. All right. And did you do that here at
work?

A. Yes, I did it at JumpStart.

Q. And did workers' compensation pay for
your surgery that you had?

A. Yeah, after Miss -- our Executive
Director told me I should make a workmans'
comp claim because I used my insurance the
whole time.

Q. Okay, but she told you --

A. So yes, I did. Yes.

Q. And you made a claim and it was accepted
and they paid
4 for it?

A. Yes, sir, yes.

Q. All right. And was this also your right
arm or shoulder or rotator cuff?

A. Yes.

Q. So you said Ms. Gonzales came to you
across the -- was there a door there or
something?

A. Yeah.

Q. Was it a --

A. I was by the changing table. Her door is
right next to the changing table.

Q. All right.

A. So she was still in her nursery and I
was still in my room.
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Q. All right. And did she ask you what it
felt like when you tore your rotator cuff?

A. Yes, sir.

Q. All right. And you told her?

A. Yes, I told her that -- how it felt.

Q. Did anything -- did she say anything
else at that time?

A. No, she just said that her shoulder or
her arm -- I'm not real sure if she said
shoulder or arm, but she said her arm was
sore.

Q. Okay.

A. And, at that time, we were finished
until about 10 or 15 minutes later.

Q. Okay. What happened 10 or 15 minutes
later?

A. Ms. Gonzales came back to the door and
she had her arm out like this.

Q. Okay, was it tucked? So describe it.

A. Yeah, it was kind of toward her chest.
I would say wing it.

Q. Wing it?

A. But she, yeah, she had it like this, and
she said her arm was so sore she couldn't
move it and, at this time -- my classroom
is open, Ms. Sally came down the hallway.

Q. Sally Smith?

A. Sally Smith, and I said, Sally, Anne
needs to see you, at which -- Ms. Sally
went into the nursery to talk to Ms.
Gonzales.”
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It is the allegation of all the respondents’ evidentiary

deposition witnesses that the claimant injured her right shoulder

hanging sheet rock to satisfy a debt prior to July 26, 2012.

However, the claimant contends that she only sanded sheet rock and

did not owe any debt that caused her to “hang” or sand sheet rock.

Following is a portion of the claimant’s testimony on direct

examination:

“Q. Okay.  And is that correct, that you had
not borrowed money from her?

A. That is correct.

Q. You have borrowed the vehicle that she made
reference to?

A. That's correct.

Q. Were you -- did you have some illness
before July of 2012 that necessitated some
medical treatment?

A. Yes, sir.  I actually had the flu and then
I had pneumonia.

Q. Okay.  And so you needed to go to a doctor,
you needed a vehicle to get there?

A. Correct.

Q. She loaned you the vehicle?

A. That is correct.

Q. Okay.  Would there have been any reason
that you can think of that you would have
conveyed to your co-workers that the reason
that you were doing this sheetrock sanding was
as repayment of a monetary debt?

A. No, sir, not that I can think of.

Q. You didn't have a monetary debt to Ms.
Lewis, did you?

A. I did not.”
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The claimant also gave testimony about her co-workers’ believe

that she “hung” sheet rock shortly before her alleged injury of

July 26, 2012, as follows:

“Q. Okay.  Now, your co-workers seemed to
think that you had conveyed that you were
hanging sheetrock.  Did you hang sheetrock?

A. No, sir, I did not.

Q. Have you ever hung sheetrock in your
lifetime?

A. Years ago, yeah, like 20 years ago.

Q. All right.  When you did that, did you use
one arm to do that?

A. No, sir.

Q. Because one of your co-workers seems to
think that you had conveyed that you were
hanging sheetrock with one arm?

A. I'm not sure where she could have gotten
that.  I don't know a man who could do that
much less a woman.

Q. Now, your co-workers would have been aware
of the idea of at least sanding sheetrock,
would they not?

A. Correct.

Q. And how would they have become aware of
that?

A. One of the other teachers noticed a white
powder on my jacket and asked me what it was
-- and I hadn't even noticed it was on there
-- so I told her that was sheetrock sand when
I realized what it was, so...

Q. Who was that that you said that to?

A. That was Barbara Moore.

Q. Okay.  Now, after this incident involving
James, did Ms. Moore ask you whether or not
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your right shoulder problems were more likely
or possibly related to hanging sheetrock?

A. I honestly don't remember Barbara asking me
that, no.  I do remember that being in
depositions.

Q. Certainly remember the ladies saying that
Barbara Moore asked you pointblank whether or
not the problems you were having with your
shoulder were related to hanging sheetrock?

A. Yes, sir, I do remember that.

Q. But you weren't hanging sheetrock?

A.   No, sir, I was not.”

The claimant called Ms. Mary Lewis as a witness.  Ms. Lewis

testified that the claimant did not “hang” sheet rock.  However,

Ms. Lewis went into detail about the claimant’s sanding of sheet

rock as follows during examination by the claimant’s attorney:

“Q. And somewhere around this timeframe where
-- after this incident took place and then she
subsequently told you about it, somewhere
around this timeframe or immediately before
that, it appears that Anne was assisting with
some work at this home that was -- your home
being rebuilt?

A. Uh-huh.

Q. Correct?

A. Yes.

Q. This lady is trying to get down what you
say.  When you say "uh-huh" and "unh-unh," she
can't get that down.

A. Sorry.  I'm sorry.

Q. So let me ask you, Mary, did Anne hang
sheetrock at your home?

A. No.
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Q. Was she involved in some way with sheetrock
work?

A. Well, she was, because I asked her to sand
my ceiling in my dining room.

Q. And did she -- how did she go about doing
that?

A. I got a yellow scaffolding from the shed.
She and I did put the scaffolding together.
We arranged it so that it was up high enough
that once she climbed up the end of it, she
couldn't sit up, she was leaning over, so I
got her a pillow and a blanket and she laid on
her back and –

Q. Sounds like –

A. -- she sanded with a little buff sander
(indicating).

Q. -- kind of Leonardo da Vinci, Sistine
Chapel style?

A. Yeah.  When she had gotten that area, I
would pull her scaffolding and all across the
floor and she'd start a whole new area.

Q. Did she get hurt in any way doing that?

A. No, sir.

Q. Has she sanded some walls as well?

A. Yes.  And she has helped paint.  She has
helped me on an occasion to grout the floor.

Q. When she has done sanding of sheetrock, has
she used a sponge sander?

A. Yes.

Q. And when Anne's deposition was taken in my
office, she brought with her a little sponge
that was three and a half inches by two and a
half inches.

A. Yeah.

Q. Does that sound about right to you?
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A. Yeah.  It's sponge size and it's got like
sandpaper wrapped all the way around it so you
can get in the corners and around the window
sills.”

The claimant’s own witness’ testimony conflicts with her

deposition testimony as to the sheet rock work she admits to

performing for Ms. Lewis.  On cross examination the respondents’

attorney asked the claimant about her four co-workers’ allegations

that she had been “hanging” sheet rock and had injured her shoulder

doing so.  Not only is the claimant’s hearing testimony in conflict

with her own deposition, it also conflicts with the very specific

testimony of her witness, Ms. Lewis, in that Ms. Lewis clearly

stated that the claimant had sanded sheet rock on the ceiling.  The

following is the claimant’s hearing testimony about those

conflicts:

Q. Now, you were there when the four
co-workers testified.  I am sure you heard
that all four of them testified that within a
few days before July 26, you told them that
you had borrowed some money from friends and
that you had to hang sheetrock for the friends
to pay them back.  Do you recall that?

A. I recall them saying that, yes, sir.  I did
not borrow money.

Q. This is Ms. Stevens, Ms. Smith, Ms. Marks,
and Ms. Hartwig, is that correct?

A. That is correct.

Q. And those same four co-workers testified
that you told them that your right shoulder
was bothering you from hanging sheetrock for
these friends.  Do you recall them saying
that?

A. I recall them saying that.  But, again, I
was not hanging sheetrock, so there was a
misunderstanding there.
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Q. Did you ever make a statement to any of
these co-workers that whatever work you were
doing for your friends might have bothered
your right shoulder?

A. No, sir.

Q. Because you also heard these same four
individuals testify that you said that your
right shoulder was bothering you from hanging
sheetrock for your friends?

A. That is what they said, yes.

Q. And you are claiming today that you only
did sanding on the joints between the
sheetrock, is that correct?

A. That is correct.

Q. And this was not sanding on a wall?  It was
sanding on a ceiling?

A. It was both.  Ms. Mary actually said that
earlier, too.  It was -- I was on the
scaffolding doing some ceiling.  I was also
standing doing some on the wall.

Q. On your deposition Page 20, Line 20, I
said, "Now, this sanding that you did, was it
on a wall as well as the ceiling?"  Answer,
"It was on the wall, yes."  Question, "So
there was no sanding on the ceiling?"  Answer,
"No."

A. The last day I was standing doing the wall,
and that is what I was answering to you.  I
worked for Mary many days.  It wasn't just
that one day.

Q. She said that on the Sunday before you said
that you hurt yourself on July the 26th, that
you all had set up scaffolding.

A. I don't believe it was that weekend.

Q. You heard her say that it was that weekend?

A. I understand that's what you are saying,
sir.
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Q. And that she put a pillow on the top of
this.

A. When we did set up the scaffolding, that is
true.  She put a blanket and a pillow up there
for me to make it as convenient as possible.

Q. And that you spent the entire time that you
were there working sanding a ceiling, not a
wall.  That's what she said.

A. She testified that we spent time talking
and drinking sodas and working.

Q. And when you were working, she said that
you were sanding on a ceiling?

A. She said that I had, yes.

Q. Thank you.

A. I can't say that it was that last day.  I
don't agree with that.”

The claimant was seen at the Mena Regional Health System Walk-

In Care Center on July 26, 2012, according to the medical records

introduced into evidence.  The medical record from that visit

indicates that the claimant had a chief complaint about her right

shoulder and that it “hurts shoulder to lift things.”  The medical

record also indicates an onset or duration of “5 mos.” ago that

occurred both at home and at work.  The record also indicates the

“shoulder pain shoots down into the elbow.”  The claimant has

medical records after her initial visit that do indicate that the

injury was work related.

After review of the whole record in this matter and having had

the opportunity to witness the claimant and Ms. Lewis testify, I

find that the claimant is not a credible witness.  I do not believe

that the incident that she alleges to have occurred when she was
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trying to prevent the child “James” from lunging backwards actually

occurred.  It is certain that the claimant has objective medical

findings of right shoulder injury; however, it is her burden to

prove that her right shoulder injury is compensable.  I find that

the claimant’s alleged right shoulder injury is not compensable as

the claimant’s testimony is greatly lacking in credibility and

persuasive evidence exists that she injured her shoulder while

working with sheet rock.  Given the claimant’s void in credibility

and her burden, the claimant has failed to prove her right shoulder

injury compensable.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 15, 2013, and contained in an

amended pre-hearing order filed May 22, 2013, are hereby accepted

as fact.

2. The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable right shoulder injury on

July 26, 2012.
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3. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary partial disability

benefits from July 27, 2012, to March 1, 2013.

4. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to medical treatment for her alleged

right shoulder injury.

5. The claimant has failed to prove by a preponderance of the

evidence that her attorney is entitled to a fee in this matter.

ORDER

Pursuant to the above findings of fact and conclusions of law,

I have no alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


