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STATEMENT OF THE CASE

On January 17, 2013, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 24, 2012, and a pre-hearing order was filed on

October 25, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. Prior opinions are res judicata and the law of this case.
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4. The respondents have accepted and paid a 13 percent

anatomical impairment rating to the body as a whole.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to additional medical in

the form of pain management as a referral by Dr. Johnson to the

Wellness Clinic.

2. Whether the claimant is entitled permanent partial

disability benefits in the form of wage loss due to her compensable

injury.

3. Whether the claimant’s attorney is entitled to an

attorney’s fee.

Claimant’s contentions are:

“a. The Claimant contends that she has
incurred out of pocket expenses regarding
treatment at Wellness Clinic of Roland and
that she obtained that treatment as a result
of a referral from her authorized treating
physician, Dr. Arthur Johnson.  The Claimant
contends that although reimbursement has been
requested it has not been forthcoming and
therefore the Commission should order the
Respondents to reimburse the Claimant. 

b. The Claimant contends prescription
medications have been necessary in connection
with treatment provided by Wellness Clinic of
Roland and that while this litigation has been
pending those prescriptions have been filled
by IWP.   Accordingly, the Claimant requests
that the Respondents be directed to pay IWP
for the prescriptions that they have filled. 

c. The Claimant contends that she is entitled
to wage loss disability greatly in excess of
her impairment rating. 

d. The Claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”
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Respondents’ contentions are:

“Respondents contend that Claimant has been
paid all benefits to which she is entitled for
her compensable injury.”

The claimant, in this matter, is a fifty-year-old female who

was employed by the respondent as a CNA when she suffered a

compensable low back injury on October 15, 2009.  The claimant

underwent surgical intervention on October 30, 2009.  At that time,

Dr. Arthur Johnson performed a left L4-5 and L5-S1 TLIF on the

claimant.  The claimant continued to treat post operatively with

Dr. Johnson for her compensable injury.

On April 27, 2010, the claimant was seen by Dr. Johnson and,

at that time, the medical records indicate that the claimant wished

to be released to return to work although she was continuing to

have difficulties.  At that time, Dr. Johnson released the claimant

to return to work with restrictions and instructed her to return in

six months for evaluation.  The claimant attempted to return to

work in June 2010 but was unable to do so.  Dr. Johnson again

removed the claimant from work.  The claimant reached maximum

medical improvement on October 20, 2011.  The claimant was issued

an anatomical impairment rating of 13 percent to the body as a

whole.  The respondents have accepted and paid that rating.

The claimant has asked the Commission to consider her

entitlement to wage loss disability.  In considering wage loss

disability, factors including the claimant’s age, education, work

history, willingness to work, and physical limitations are to be

considered.  Again, the claimant is fifty years of age, completed
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high school and took some college courses.  The claimant also had

specialized training as a CNA and dental assistant.  The claimant

worked for the respondent and other employers as a CNA.  Her job

duties as a CNA included lifting patients, helping patients to the

restroom, and bathing patients.  The claimant was also responsible

for taking health information from the patients including vitals.

The claimant also worked as a cashier at a convenience store.

She testified that her duties included stocking small items and

standing all day in order to assist customers.

The claimant worked as a dental assistant for a period of

fifteen years.  The claimant testified that her job required her to

sit, reach, and bend in order to assist the dentist in his duties

for long periods of time.  During the claimant’s time as a dental

assistant, she was licenced to do dental x-rays and child teeth

cleaning.  The claimant testified that teeth cleaning required her

to sit and bend for prolonged periods of time.

Dr. Arthur Johnson was deposed in this matter on November 22,

2011.  During that deposition, Dr. Johnson was asked about

permanent restrictions the claimant should observe.  Following is

a portion of Dr. Johnson’s deposition testimony:

“Q. What restrictions should Ms. Gilstrap
observe as far as physical activities are
concerned, Doctor?

A. She shouldn’t lift any more than, based on
the fact that she still continues to have pain
and is also still in pain management, I
recommend that she not lift any more than
about 20 pounds, also that she not do any
frequent bending, kneeling, stooping, or
twisting, and she should alternate frequently
between sitting and standing and lying down,
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usually not standing any more than about 45
minutes to an hour at a time.

Q. And would the limitation in regard to
sitting be about the same as the limitation
regarding standing?

A. Yes.  That’s correct.”

The claimant, in this matter, has had some specialized

training as a dental assistant and as a CNA; however, given her

physical limitations brought on by her compensable injury, the

claimant is unable to perform job duties as a dental assistant or

a CNA.  As the CNA job requires the lifting and manipulation of

patients and the claimant is restricted to lifting no greater than

twenty pounds.  The job of a dental assistant requires the claimant

to sit for long periods of time while bending and moving her body

into position in order to assist the dentist.  The claimant is also

restricted from doing those types of activities due to her

permanent restrictions placed by Dr. Johnson.  The claimant has

demonstrated a willingness to work in that she attempted to return

to work for the respondent in June 2010; however, that attempt was

unsuccessful.  After giving considerations to the factors involved

in making a wage loss determination, it is my opinion that the

claimant has suffered wage loss disability in an amount that would

be equal to a whole body impairment rating of 30 percent.  This

wage loss disability is over and above the 13 percent to the body

as a whole which the respondents have previously accepted and paid.

The claimant, in this matter, has also asked the Commission to

consider her entitlement to additional medical treatment in the

form of pain management as a referral by Dr. Johnson to the
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Wellness Clinic.  At Claimant’s Exhibit No. 2, Page 39, a letter

from Dr. Bernard M. Tougas is found from the Wellness Clinic of

Roland, Oklahoma.  The letter was authored by Dr. Tougas on July

22, 2011, and the body states as follows:

“Karen Gilstrap has been coming to the
Wellness Clinic of Roland since January 27,
2011.  She was referred here by Dr. Arthur
Johnson for chronic pain treatment.  She has a
follow up visit every 28 days.  If you have
any further questions feel free to call my
office.”

Dr. Arthur Johnson was asked about the Wellness Clinic in

Roland, Oklahoma, as well as the note found at Claimant’s Exhibit

No. 2, Page 39.  Following is a portion of Dr. Johnson’s deposition

testimony regarding that note and the claimant’s pain management

treatment:

“Q. Now, are you familiar with a facility
called the Wellness Center over in Roland?

A. Yes.  Dr. Ronald Meyers, I think, is the -

Q. Dr. Ronald Meyers and Dr. Bernard Tougas -

A. Dr. Tougas.

Q. - are both over there?

A. That’s correct.

Q. I have a note here that indicates from
their clinic that says that you had referred
her over there.  Do you ever refer people over
there?

A. Yes, I do for pain medications because most
of the people in town don’t prescribe pain
medications for patients that need long-term
pain management.

Q. Okay, I’m going to show you the note from
that facility and ask you if you have any
reason to believe that that note is incorrect?
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A. No, I don’t have any reason to believe
that’s not correct.

Q. I’d like to attach this to the deposition
as Exhibit 1.  How long do you anticipate Ms.
Gilstrap is going to need pain management?

A. It may be something that is indefinite.
It’s hard to tell for sure.  Most patients
that have progressed to where they are on
chronic pain management tend to continue on
with chronic pain management to a certain
degree and it’s rare that we see people really
come off of pain management.”

Dr. Johnson was also questioned about the claimant’s need for

pain management by the respondents’ attorney in reference to the

above stated exchange between Dr. Johnson and the claimant’s

attorney.  A portion of that deposition testimony follows:

“Q. Now, you were asked a question about when
a patient is referred over for pain treatment
and you said that it’s hard to tell how long
they’ll continue to have any type of pain
treatment.  You can’t state here today that
Mrs. Gilstrap will need continued pain
treatment for the remainder of her life, can
you, to a reasonable degree of medical
certainty?

A. No, I can’t - I can’t state because all
patients vary and differ.  Sometimes patients
will heal to the point where they don’t have
as much pain, but there are a large number of
patients that continue to have chronic pain
management.

Q. Okay.  But as far as Mrs. Gilstrap, you
can’t state to a reasonable degree of medical
certainty that she will need continued pain
care treatment, correct?

A. I’ll put it more like maybe a 50/50.”

Dr. Johnson was, later in the deposition, asked to clarify his

statement about pain management being 50/50 by the claimant’s

attorney.  Following is that exchange which I believe brings
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clarification to Dr. Johnson’s position on the claimant’s current

and continued need for pain management:

“Q. Okay.  We’re lost again.  You said your
opinion about pain management is 50/50.  What
does that mean?

A. What it means is that she could go either
way and it - based on her requirements now and
in my estimation that she does need to have
continued chronic pain management, whether
it’s going to be long-term or not in my
opinion would be like tossing a coin because I
can’t really say whether she’s going to fall
into one category versus the other in terms of
life-long is what I’m referring to.

Q. Okay.

A. Long-term now she - if you say long-term
pain management, I would - I would that she’s
probably going to still require pain
management and in particular over the next two
to three years for sure.

Q. So, your 50/50 answer is in regard to pain
management for the rest of her life?

A. That’s correct.  Right.

Q. Your 50/50 answer is not in regard to
whether she needs pain management now?

A. No. No.”

After giving consideration to the claimant’s testimony, the

medical exhibits introduced in this matter, and the deposition

testimony of Dr. Arthur Johnson, I believe that the claimant has

proven by a preponderance of the evidence that she is entitled to

pain management treatment at the Wellness Clinic in Roland,

Oklahoma, as it is reasonable and necessary medical treatment that

was referred by Dr. Johnson.  That treatment began January 27,

2011, and currently continues.  The respondents shall bear the
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burden of the cost of that treatment including prescription

medication and any out of pocket expenses that the claimant has

incurred due to that treatment or prescriptions associated with the

treatment at the Wellness Clinic in Roland.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 24, 2012, and contained in

a pre-hearing order filed October 24, 2012, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she is entitled to medical treatment in the form of pain

management as referred by Dr. Johnson to the Wellness Clinic in

Roland, Oklahoma.  That treatment began on January 27, 2011, and

currently continues.

3. The claimant has proven by a preponderance of the evidence

that she is entitled to wage loss disability benefits in an amount

that would be equal to a 30 percent whole body impairment.  This

amount is in addition to the 13 percent whole body anatomical

impairment rating that has been accepted and paid by the

respondent.
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4. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee in this matter

commensurate with the benefits awarded herein and the Arkansas

Workers’ Compensation Act.

ORDER

The respondents shall pay for pain management treatment for

the claimant at the Wellness Center in Roland, Oklahoma, as it was

referred by Dr. Johnson and it is reasonable and necessary medical

treatment.  The respondents shall pay the costs associated with

that treatment including prescription medication and reimburse the

claimant for any out of pocket expenses.

The respondents shall pay the claimant wage loss disability in

an amount that would be equal to a 30 percent whole body impairment

rating.  That amount is over and above the 13 percent body as a

whole anatomical impairment rating that was accepted and paid by

the respondents.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.
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_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


