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Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Jason Ryburn and Mr. Michael E. Ryburn, Attorneys at
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STATEMENT OF THE CASE

On August 22, 2013, the above-captioned claim was heard in Little Rock, Arkansas.

A pre-hearing conference took place on July 15, 2013.  A prehearing order entered on that

date pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations and issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/insurance carrier relationship existed on or about

November 19, 2009, at which time Claimant sustained a compensable injury

to his left foot/ankle.

3. Claimant was assigned an impairment rating of five percent (5%) to the lower

extremity by Dr. Larry Nguyen.  Respondents have accepted this rating.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the withdrawal of the issue concerning whether the statute of limitations has run, the

following were litigated:

1. Whether Claimant is entitled to vocational rehabilitation.

2. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

Following the amendment of Respondents’ second contention, the respective

contentions of the parties are as follows:

Claimant:

1. Claimant contends that admitted compensable injuries were sustained on

November 19, 2009.  He is physically unable to return to his previous

employment.

2. Claimant contends entitlement to a plan of vocational rehabilitation.

3. This matter is controverted.

4. Claimant reserves the right to pursue other benefits to which he may become

entitled in the future.
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Respondents:

1. Respondents contend that the claimant is not entitled to vocational

rehabilitation.

2. The program submitted by the claimant has a date of September 9, 2011 on

it.  The law says that vocational rehabilitation has to be approved prior to it

being undertaken.  The claimant is not eligible for vocational rehabilitation.

Driving a truck is more strenuous or at least as strenuous as working at the

Wyndham Hotel.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant and to observe his demeanor, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to vocational rehabilitation in the form of training by Diesel Driving

Academy because he has not shown under Ark. Code Ann. § 11-9-505(b)(1)

(Repl. 2012) that this program would be reasonable in relation to the

disability he sustained.
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4. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715

(Repl. 2012).

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witnesses at the hearing.

In addition to the prehearing order discussed above, also admitted into evidence in

this case was the following:  Claimant’s Exhibit 1, a compilation of his medical records plus

a contract/information sheet from Diesel Driving Academy, consisting of one index page

and 51 numbered pages thereafter.

Adjudication

A. Whether Claimant is entitled to vocational rehabilitation.

Introduction.  Claimant, who sustained a compensable left foot/ankle injury and has

a permanent partial impairment rating in connection therewith, is asking that the

Commission find that Respondents should pay for his tuition to a truck-driving school.

Respondents deny that they should be responsible for this.

Standards.  Arkansas Code Annotated § 11-9-505(b)(1)-(2) & (4)-(5) (Repl. 2012)

reads:

(b)(1) In addition to benefits otherwise provided for by this chapter, an
employee who is entitled to receive compensation benefits for permanent
disability and who has not been offered an opportunity to return to work or
reemployment assistance shall be paid reasonable expenses of travel and
maintenance and other necessary costs of a program of vocational
rehabilitation if the commission finds that the program is reasonable in
relation to the disability sustained by the employee.
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(2) The employer’s responsibility for additional payments shall not exceed
seventy-two (72) weeks, regardless of the length of the program requested.

. . .

(4) A request for the program, if elected by the claimant, must be filed with
the commission prior to a determination of the amount of permanent
disability benefits payable to the employee.

(5) the purpose and intent of this section is to place an emphasis on
returning the injured worker to work, while still allowing and providing for
vocational rehabilitation programs when determined appropriate by the
commission.

Claimant must prove his entitlement to vocational rehabilitation by a preponderance

of the evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2012).  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Evidence.  Claimant is 50 years old and has a bachelors degree in psychology and

criminal justice from the University of Arkansas at Little Rock.  He is one class shy of

obtaining his master of business administration (“MBA”) degree from the University of

Phoenix.  His testimony was that he was employed at the Wyndham Riverfront Hotel

(“Wyndham”) in North Little Rock as a maintenance man.  On November 19, 2009, the

following occurred:
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That morning, we were there at the hotel, and we discovered that somebody
had been going through some of the guests’ purses that were locked in a
room.  We found this person.  The manager on duty at the time and my boss,
Doug McCaa, saw the guy take off running and told me to chase him.  I
chased him.  I ran down the main corridor, down the side corridor in front of
all of the ballrooms, out the door of the building, across the parking lot.  And
in the parking lot, there’s about an 18-inch-high concrete step that people go
and sit on to smoke.  He ran across that and into the employee parking lot
across the street on the north side of the building.  When I ran chasing him
and stepped up on that concrete step was when I hurt myself.

Respondents accepted his injury as compensable and have paid benefits pursuant

thereto, including medical treatment, temporary total disability benefits and a five percent

(5%) rating to the left lower extremity that was assigned by Dr. Nguyen.  Nguyen has been

his primary treating physician, and performed surgery in the form of a plantar fascia release,

a tarsal tunnel release, and a heel spur resection.  When the doctor released him from

treatment in August 2011, along with the impairment rating, he assigned class III permanent

restrictions:  no climbing, no crawling, and no pushing objects weighing more than 20 to 25

pounds.  According to Claimant, Dr. Nguyen also imposed a restriction that requires

Claimant to sit down for 10 to 15 minutes each hour.

Because of these restrictions, Respondent Wyndham terminated Claimant.  His

testimony was that his job as a maintenance man there required him to be on his feet “[a]ll

the time.”  Claimant described his position at Wyndham as follows:

Well, the maintenance–the job I had over there was taking care of the
equipment, cleaning and maintaining the air conditioners, both in the rooms
and on the roof of the building, maintaining the equipment in the kitchen, all
of the cooking equipment, and just doing general light duty maintenance in
the rooms.

He was also required to be able to lift 160 to 170-pound air conditioning units and place

them on a cart.
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After leaving Wyndham in August 2011, Claimant worked as a tax preparer and as

a school bus driver.  However, he was terminated from the latter position when it was

discovered that he is a convicted felon.  On June 10, 2013, Claimant went to work at the

Marriott Hotel in Little Rock.  While his maintenance job there is easier than the one at

Wyndham because he does not have to lift any equipment, it still poses problems for him:

“I still have the problem with my foot swelling and my leg swelling and being–because I’m

on my feet.”  This causes him pain, and he has to prop us his foot each night to obtain

relief.  He maintained that he only took the Marriott job because he was “desperate” as a

result of his inability to pay his bills.  Claimant added:  “I’ll work the job as long as I can, and,

hopefully, I’ll figure out something else to do.”  His testimony was that “[e]xcept for the

walking,” this job is within his restrictions.  He added:

I told [Marriott] that, as long as I could sit down, that I could [do the job], and
they told me they would work with me.  And after I got into the job, started
doing the job, it just–it’s snowballing on me.  My foot gets–my foot doesn’t
have a chance to get back down to normal size between the shifts.  But I
didn’t discover that until after I started working.

Part of Claimant’s swelling problem is due to deep vein thrombosis (“DVT”), a

condition he developed after the surgery on his foot took place.  He no longer has DVT, but

his veins were damaged as a result of the condition.

Dr. Nguyen referred Claimant to Dr. Amir Qureshi for pain management, and his

testimony was that he still experiences pain every day as a result of his compensable injury.

Initially, Claimant testified that he is not taking prescription pain medication at the present

time.  Later, however, he stated that he is currently taking Tramadol.

Claimant testified that he has investigated the possibility of becoming a truck driver.

Asked why, he replied that he feels that he is capable of performing that job because it
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consists of sitting and driving.  He feels that driving a truck would allow him ultimately to

earn a comparable salary to what he was drawing at Wyndham.  The tuition for Diesel

Driving Academy (“DDA”), the institution he would like to attend, is $10,000.00.  In

describing the training course, he related:

From what I understand, it’s six weeks of, they start you out in a classroom,
the rules of the road, all of the things that you need in order to be able to pass
your test to get your permit.  Then they put you behind the wheel with an
instructor, and they teach you how to drive the vehicles.  And then they–the
class also covers all the endorsements that you would have.  So that when
you do graduate from the program, you graduate with a Class A license and
endorsements for every vehicle combination and every vehicle type that’s on
the road.  But it’s about a six-week course.

However, he admitted that this information is based on research he conducted in 2011.

DDA is only one of two private truck driving academies in the state.  He is unable to pay for

the tuition himself because he has already taken out student loans to pay for his college

education.  Claimant has not looked into the possibility of attending an academy owned by

a trucking company because he does not want to work for such a company and be on the

road for extended periods of time.  He wants to drive for a local propane company and be

home every night; he stated that this company has expressed interest in him.  His testimony

was that he would have no problem with such a job because the trucks this company uses

have automatic transmissions.  Regardless, he felt that despite his left foot problems, he

would be able to complete a truck driving course that required that he utilize his left foot to

operate a clutch.  He also stated that his taking Tramadol would not run afoul of Department

of Transportation requirements because he only uses the medication at night.

Claimant did not believe that his federal felony conviction (which he described as

occurring 21 years ago and pertaining to a “tax matter”) would keep him out of the trucking
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1Claimant testified, “[w]ell, I’ve spent $40,000 on my MBA, and it’s kind of dumb
not to at least have it.”

industry; he stated that “truck drivers don’t care [about one’s criminal background].”  He has

not pursued any avenues to enable him to pass a criminal background check, such as a

pardon or expungement.

Asked if the prolonged sitting required of a truck driver would aggravate DVT

condition, he responded:

That is–that’s a question that the doctor could answer that I don’t–I’m not
qualified to answer, and I haven’t had anybody, with all the doctors that I’ve
been sent to with this whole thing, nobody has ever told me whether or not it’s
good or bad, what I can do, what I can’t do, what I should do, what I shouldn’t
do . . . I don’t know.

At present, Claimant possesses only a Class B license with a passenger air brake

endorsement; this enables him to drive, inter alia, buses.  While this would allow him to work

right now for a local tour bus company, he does not do so because he would be “on call”

and his hours would vary.  He was not aware if other, similar opportunities were available.

While he could still work as a tax preparer, he would require additional schooling.

According to Claimant, Respondents never offered him any sort of vocational

rehabilitation.  He requested rehabilitation from them after he met with Dr. Nguyen in August

2011.

As for whether he has considered any other careers, Claimant related that he had

been pursuing his MBA with the hope of attaining a managerial position with a large retail

store.  He would love to finish his degree,1 but he did not feel he could perform such a job

since his injury because he cannot stay on his feet.  As for other careers open to those

holding an MBA degree–particular those that are sedentary in nature–Claimant stated that
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his felony conviction would render him ineligible.  Asked if such a status would pose a

similar barrier to retail management, he replied that the home improvement chain he worked

for in the past would have hired him.

The medical records in evidence reflect that Claimant presented to Concentra Clinic

with left heel pain following an injury on November 16, 2009 when he was chasing a

suspected thief.  He was assessed as having  left foot/heel contusion and left foot plantar

fasciitis.  Following the use of gel inserts, duty restrictions of limited standing and walking,

and steroid injections, he reported having improvement.  Claimant was released from

treatment on December 1, 2009.

However, he later presented with left lower extremity pain and swelling.  A venous

Doppler test on March 31, 2010 showed acute left lower extremity deep vein thrombosis.

His care was transferred on Dr. Nguyen, who assessed him as having left plantar

fasciitis and treated him with injections, Ultracet, and orthotics.  He advised Claimant that

the condition would take six months to a year to improve.  Nguyen also placed him on

“Class III light duty restrictions.”  Claimant reported no improvement on June 22, 2010, and

declined the doctor’s offer of physical therapy.  Dr. Nguyen wrote:  “He may need potential

job reeducation for a more sedentary position.”  An MRI on July 7, 2010 showed mild focal

plantar fasciitis at the calcaneal insertion.  The doctor on August 3, 2010 wrote that “I gave

him light duty restrictions of no climbing ladders, no roof work, and is to use his boot.”

However, Claimant’s supervisor at Wyndham was not honoring these restrictions.  Nguyen

stated:

At this point, we will continue his class-III restrictions . . . [h]e is to do no
ladder climbing or roof work . . . I think his prognosis is guarded at this point
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whether he can return back to full duty.  I think job reeducation for a more
sedentary position would be in order.

Because Claimant still reported no improvement as of September 15, 2010, the

decision was made at that point to proceed with surgery.  Nguyen added:  “I think his

prognosis is guarded given he is a large gentleman and does a manual occupation.

Postoperatively, he would need to be off his feet with sedentary activities for 6-12 weeks.”

The surgery took place on October 21, 2010.  The doctor performed a left plantar fascia

release, a tarsal tunnel release, and a heel spur resection.  Thereafter, Claimant was limited

to sedentary activities and used a wheelchair.  Nguyen placed him on “Class III” restrictions.

Because Claimant continued to have pain and swelling in his left leg, Dr. Nguyen had him

undergo another venous Doppler study.  This test, which took place on February 25, 2011,

showed a nonocclusive thrombus in the left popliteal vein.  On March 18, 2011, the doctor

read the study as showing “subacute DVT gradually resolving.”  Claimant complained of leg

swelling at the end of each day, and Nguyen recommended the use of TED hose for this.

He added:

We will continue permanent, class-III restrictions in terms of his leg pain
and swelling from the DVT.  I think the foot has done well, and he could
return back to his previous occupation from the standpoint of the foot
. . . I think regarding his left plantar fascia and leg pain, I will give him a
maximum medical improvement as of today for his left plantar fascia release
of 2% whole person, 5% lower extremity.  For his superficial peroneal nerve
dysesthesias, based on the AMA guidelines, IV edition, page 809, table 68,
I do believe that the DVT was a direct result of a work-related injury and
subsequent plantar fascia release surgery.

(Emphasis added)

Dr. Hamid Mumtaz saw Claimant on April 4, 2011 for leg pain and swelling, and

assessed him as having left popliteal vein thrombosis, post-thrombotic left lower leg, and
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morbid obesity.  He admitted him to St. Vincent Infirmary to treat him with anti-coagulants.

During his hospital stay, his leg swelling and edema improved significantly.  Another venous

Doppler study on April 28, 2011 showed Claimant’s condition to be stable.  On July 13,

2011, Dr. Robert Casali wrote that Claimant was “released to return to work, unrestricted

July 14, 2011.”  The next day, Casali wrote that

A duplex scan in our office today reveals no DVT in the left leg.  He does
have reflux on his left side deep venous system.  This could be secondary
from his DVT or it could be from his weight.  He is markedly obese.

Claimant returned to Dr. Nguyen on August 19, 2011 and reported that “it has been

difficult for him to tolerate his job.  He has not had to climb ladders, but he still has to crawl

and push heavy carts around.”  Nguyen opined that the DVT would take another six months

to a year to resolved and added:

He will continue his class-III permanent restrictions with no climbing,
crawling, or pushing objects more than 20-25 pounds.  I have him a
permanent partial impairment rating last visit.  I would highly recommend job
reeducation for a more sedentary position.  The patient is requesting this.  I
do think that this would be in his best interest for his left leg as the pain issues
and swelling keep him from returning back to his previous full-time occupation
a[s] a maintenance engineer.

(Emphasis added)  On August 31, 2012, a year since their previous visit, Dr. Nguyen wrote

that Claimant still  has “achy pains throughout the day.”  He continued Claimant’s Class III

restrictions and recommended that he undergo pain management.

Dr. Qureshi first saw Claimant on October 24, 2012.  He prescribed, inter alia,

Tramadol and Gabapentin.  Claimant has continued to treat with him, with the most visit in

the record occurring on January 2, 2013.
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Discussion.  Again, in order to find that Claimant is entitled to vocational rehabilitation

in the form of training as a truck driver, I must find under § 11-9-505(b)(1) that the DDA

training “is reasonable in relation to the disability sustained by [him].”  In considering this

matter, I must take into account the following:  Claimant is currently employed at Marriott,

where he is employed as a maintenance worker.  His testimony was that he is able to

perform this job–as opposed to his former one at Wyndham–because he is not required to

lift any equipment.  This makes sense, in light of the fact that he has a permanent restriction

from Dr. Nguyen of no pushing objects weighing in excess of 20 to 25 pounds.  However,

Claimant also stated that he is having problems in his present position because of the

walking it requires.  But I note that Nguyen has not imposed any restriction in that particular

area.  Although Claimant testified that Dr. Nguyen added a restriction that requires for him

to sit 10 to 15 minutes each hour, I cannot credit this because it is not reflected in the

medical records in evidence. While the doctor’s notes show that he “highly” recommended

that Claimant seek a more sedentary line of work, it is noteworthy that this recommendation

came prior to his going to work for Marriott; there is no indication that Dr. Nguyen would

disapprove of this new maintenance job that comports with his permanent restrictions.  I

also note that Dr. Casali released Claimant with no restrictions.  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).
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Even if he were no longer capable of fulfilling the duties of a maintenance worker,

Claimant has other skills at his disposal.  With his present Class B license, as he conceded,

he could be a passenger bus driver.  He has worked in the tax preparation field as well.

Most significantly, he is merely one course short of completion of his MBA.  While his

testimony is that his prior felony conviction would preclude him from utilizing this degree in

the more sedentary-type jobs for which this degree might make him eligible, he has clearly

not investigated this possibility.  I thus cannot credit him on this matter.

Turning to the career that Claimant is seeking to move into–trucking–it is not at all

apparent that his physical condition would comport with it.  Nguyen has permanently

restricted him from climbing activities–which could well prove problematic in a job that

entails entering and exiting a truck cab.  Moreover, while Claimant downplayed any

problems he might have with using his left foot to operate a clutch, and testified that he is

looking for a position in which he will be using an automatic transmission, it is apparent that

he has not investigated whether his left lower extremity condition would interfere with his

being able to complete the course at DDA.  It is also noteworthy that he admitted on the

stand that he is unsure if his past problems with DVT–which, per his records, have

resolved–would pose a problem for him in a career that consists of an inordinate amount

of sitting in a confined space.

In view of the foregoing, I am unable to find that a training program at DDA is

reasonable in relation to the disability that Claimant has suffered as a result of his

compensable injury.  He has not established his entitlement to this program, as he must,

by a preponderance of the evidence.
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B. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant has argued that his attorney is entitled to a controverted fee under the

Arkansas Workers’ Compensation Act for any vocational rehabilitation that is awarded

herein.  Arkansas Code Annotated § 11-9-715(a)(1)(B) (Repl. 2012) provides in pertinent

part:  “Attorney’s fees shall be twenty-five percent (25%) of compensation for indemnity

benefits payable to the injured employee or dependents of a deceased employee.”

(Emphasis added)  Claimant has not cited, and I have been unable to locate, any authority

for the proposition that the cost of vocational rehabilitation constitutes “indemnity benefits”

under the Act.  But regardless of this, since he has not established his entitlement to

vocational rehabilitation, his claim for an attorney’s fee must fail at the outset.

CONCLUSION

In accordance with the findings of fact set forth above, this claim for additional

benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


