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STATEMENT OF THE CASE

On November 15, 2012, the above-captioned claim was heard in Conway,

Arkansas.  A prehearing conference took place on September 24, 2012.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment to the third stipulation at the hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on February 11, 2010, when

Claimant suffered a compensable injury to his left knee, left elbow and lower

back.

3. Claimant has been assigned a five percent (5%) permanent partial

impairment rating to the knee, which has been accepted.

4. Claimant’s average weekly wage entitles him to the maximum compensation

rates.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the amendment of the first and second issues, the reservation of the issues

concerning whether Claimant is entitled to permanent partial disability benefits and

vocational rehabilitation, and the addition of an issue concerning whether Respondents

are entitled to an offset, the following were litigated:

1. Whether Claimant is entitled to additional temporary total benefits for the

period of April 1, 2011 through September 13, 2011.

2. Whether Claimant is entitled to additional medical treatment of his back by

Drs. William Ackerman and Stephen Long on and after April 1, 2011.

3. Whether Claimant is entitled to a controverted attorney’s fee.

4. Whether Respondents are entitled to an offset.

All other issues have been reserved.

Contentions



Garren - Claim No. G001417 3

Following an amendment at the hearing to bring them in conformity with the

amendments to the issues, the respective contentions of the parties read:

Claimant:

1. Claimant contends that admitted compensable injuries were sustained on

February 11, 2010.

2. Claimant was paid some temporary total disability benefits.  Claimant

contends that he is entitled to temporary disability benefits from April 1, 2011

through September 13, 2011.

3. These matters are controverted.

4. Respondents are not entitled to an offset because, inter alia, the group

health carrier who allegedly covered some of Claimant’s treatment was not

given notice of the instant hearing.

5. Claimant reserves the right to pursue other benefits to which he may become

entitled in the future.

Respondents:

1. Respondents contend that any additional medical treatment after April 1,

2011 that is associated with the lumbar strain sustained on February 11,

2010 is not reasonable and necessary.

2. Claimant’s current need for treatment, if any, is due to pre-existing problems.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the



Garren - Claim No. G001417 4

testimony of the Claimant and to observe his demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits on and after April 1,

2011.

4. Claimant has not proven by a preponderance of the evidence that he has not

shown that any of his back treatment after April 1, 2011 was reasonable and

necessary.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his back by Drs. William Ackerman and/or

Stephen Long.

6. Because of the above findings, the remaining issues are moot and will not

be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case are Claimant’s Exhibit 1, a compilation of his medical records,
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consisting of two index pages and 90 numbered pages thereafter; and Respondents’

Exhibit 1, another compilation of Claimant’s medical records, consisting of three index

pages and 65 numbered pages thereafter.
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ADJUDICATION

A. Whether Claimant is entitled to additional temporary total disability benefits.

Introduction.  As the parties have stipulated, Claimant was employed by

Respondent C.L. Thomas, Inc., d/b/a Thomas Petroleum (hereinafter “Thomas”) on

February 11, 2010, when he sustained compensable injuries to his lower back, left elbow

and left knee.  In the instant action, Claimant has contended that while he has been paid

temporary total disability benefits, he is entitled to a continuation of those benefits on and

after April 1, 2011 through September 13, 2011.  Respondents, in turn, deny that he is

entitled to such additional benefits.

Standards.  Claimant’s compensable injuries to his left elbow and knee are

scheduled, see Ark. Code Ann. § 11-9-521(a)(1) & (3) (Repl. 2002).  An employee who

suffers a compensable scheduled injury is entitled to temporary total disability

compensation “during the healing period or until the employee returns to work, whichever

occurs first . . . .”  Id. § 11-9-521(a).  See Wheeler Const. Co. v. Armstrong, 73 Ark. App.

146, 41 S.W.3d 822 (2001).

As for his compensable lower back injury, it is an unscheduled one.  See Ark. Code

Ann. § 11-9-521.  An employee who suffers a compensable unscheduled injury is entitled

to temporary total disability compensation for that period within the healing period in which

he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,
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628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that the disability lasted more

than seven days.  Id. § 11-9-501(a)(1).  Claimant must prove his entitlement to temporary

total disability benefits by a preponderance of the evidence.  Ark. Code Ann. § 11-9-

705(a)(3) (Repl. 2002).  This standard means the evidence having greater weight or

convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 50 and served in the Arkansas Army National Guard,

testified that he has an Associate’s Degree in computer programming and operations,

which he obtained in 1980.  He has experience as an automobile mechanic, truck driver,

maintenance technician, forklift builder and industrial millwright.

As the parties stipulated, he was employed by Respondent Thomas.  He worked

there for over two years before sustaining the work-related injuries to which the parties

have stipulated.  His job at Thomas was driving a truck.  When asked what happened on

February 11, 2010, he responded:
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I had pulled up to a drilling site.  It had been snowing a couple of days prior
to that.  And I pulled up to unload the fuel.  I stepped out onto some snow-
covered plastic.  That Visqueen plastic was unbelievably slick.  I couldn’t see
it.  And down I went on my left side.  And when I did, it was excruciating.

As a result, Claimant injured his lower back, left knee and left elbow.

Claimant first went to the emergency room.  From there, he saw Dr. Stephen Long,

his primary care physician; Respondents had given him the option of going there.  He

underwent an MRI, and then Long had him see Dr. Stephen Cathey.  Dr. Cathey found that

there was nothing surgically he could do for him.  After going back to Long for a time,

Claimant obtained a change-of-physician to Dr. Edward Saer.  He was being treated with

muscle relaxers and Hydrocodone for his back, but other recommendations were not pre-

qualified.  Saer agreed with Cathey that back surgery was unnecessary.  Claimant was

then sent to Dr. Brent Sprinkle, who treated his back with physical therapy and oral

medication–which did not include pain medication.  Dr. Sprinkle had Claimant undergo

injections by Dr. Carlos Roman.  Ultimately, Sprinkle indicated that he was not going to

treat Claimant any longer.  But when he released him on April 1, 2011, he gave him an

additional three months’ worth of prescriptions.

Regardless, Claimant insisted that he was still experiencing problems with his back:

“I have this stabbing pain across my lower back.  And the numbness runs down my left leg

to my left heel and my right leg down the front to my center three toes on my right foot.”

He stated that he has “throbbing, aching pain” in his legs if he stands too long.  He stated

that he has back pain “[e]very minute of every day,” and that it worsens if he stands or sits

in one position for a extended period of time.  At the hearing, he wore a velcro back brace.
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Chartis Claims, the third party administrator, sent Claimant a letter, informing him

that they were not going to pay for any more of his treatment.  At that point, he returned

to Dr. Long, who referred him to Dr. William Ackerman.  Dr. Ackerman is providing

Claimant with medications–including muscle relaxers and pain and sleep

medication–along with a TENS unit, his back brace, and injections.  This treatment is being

covered by the group health insurance, Health Advantage, that his wife has.  He

underwent a bone scan on June 30, 2011.

According to Claimant, since the last time he saw Dr. Sprinkle, he has not been able

to return to work in any capacity.  While he was still going to Sprinkle, he was sent to work

at the Salvation Army, where he answered the telephone and greeted customers.  Dr.

Ackerman, whom he last saw on October 17, 2012, has not released him to return to work.

Claimant continues to see him every two months, and last underwent injection therapy in

June 2012.  He is scheduled for more injections in January or February 2013.  When

asked why his condition would not enable him to go back to work, he responded:

“Because of the medications that I’m on and the lack of sleep, I have to take naps in the

afternoon.  I can’t sit too long, and I can’t stand very long.  And it’s hard for me to focus.”

The muscle relaxers that he is taking prevent him from driving commercially.  It was his

belief that they would keep him from passing a DOT physical.  But he agreed that his CDL

is current.  Claimant denied suffering any back injuries since the incident in February 2010.

He filed for Social Security disability, and began receiving benefits in July 2012.

At present, Claimant on a typical day gets up, makes beds, and does the dishes and

laundry.  He exercises three times a week.
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Claimant agreed that he was involved in a motor vehicle accident in 1999 that

resulted in injuries to his, inter alia, lower back:  “We were rear-ended on the interstate.

The lady hit us at a high rate of speed, and I received some severe muscular strains and

neck injuries.”  As a result, he was referred to the Arkansas Spine Institute, where he was

given medication and injections.  However, he maintained that the treatment was geared

more toward his neck than his back, which presented as “aching” pain.  He also treated

with Dr. Cathey.  While he admitted that he was off work for about nine months because

of this particular accident, he added that after the treatment, he was “fine” and began

working as a tow truck driver.

Also, he began went to work in a short-term job involving the installation of hydraulic

assemblies on a 20-ton forklift–a position that he described as involving “very heavy”

lifting.  Claimant stated that he was able to do this job without experiencing back problems.

Thereafter, he worked as an industrial millwright, rebuilding factory machinery.  Again, this

job required heavy lifting, and he was able to do it for three and one-half years until he was

laid off.  Thereafter, he went back to work as a truck driver for various companies until

going to work for Thomas.  His driver jobs required lifting, and he had to use his back.  At

one point, he had to undergo therapy for a week for “muscle strains.”

At Thomas, according to Claimant, he loaded and unloaded red-dye diesel fuel from

a tanker truck.  This entailed, among other things, lifting 40-foot hoses that weighed about

110 pounds when full, and carrying it on his shoulder through deep mud; and manipulating

55-gallon barrels of fuel weighing around 140 pounds, using a dolly.  He also had to drive
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a tanker over rough roads to drilling sites.  Claimant insisted that prior to the 2010 accident

at issue, he was able to do these tasks “proficiently” without having back problems.

With respect to Claimant’s elbow injury, he testified that it healed on its own–“It was

just a contusion.”  He agreed that he is not concerned about his elbow.  As for his knee

injury, he treated with Dr. Charles Pearce, who performed arthroscopic surgery.

Thereafter, he underwent six weeks of physical therapy, which he agreed helped the

condition.  Pearce released him in May 2010, and no one has told Claimant that he cannot

return there for additional treatment.  When he saw Dr. Barry Baskin on November 2,

2011, Claimant told him that while his knee was slightly weak, he was not having any pain.

He admitted that he previously injured his left knee and underwent arthroscopic surgery

by Dr. Robert McCarron therefor–prior to the incident at issue.

Claimant agreed that he underwent a functional capacity evaluation on March 22,

2011 that showed that he gave an unreliable effort.  He denied the account in the FCE

report that related that he was unable to lift an empty box even one time.  Because of the

FCE results, Dr. Sprinkle did not release Claimant with any restrictions.

Medical Evidence.  The medical records that are in evidence reflect the following:

On January 18, 1999, Claimant presented with low back pain with right thigh

numbness and was diagnosed as having a lumbar sprain/strain.  He was involved in a

motor vehicle accident on November 12, 1999 and again complained of low back pain and

numbness in the right thigh.  Again, he was diagnosed as having a lumbar strain.  An MRI

on December 9, 1999 reflected a diffuse disc bulge at L5-S1, along with some
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degeneration at this level.  Another MRI on February 11, 2004 showed a moderate-sized

disc bulge at L5-S1.

Claimant presented on February 11, 2010 to Conway Regional Health System’s

emergency room pain in the left knee, elbow and buttock, and lower left back.  He related

that he slipped on ice that morning at 9:00 a.m. and landed on his lower back and left

buttock.  X-rays were negative, except for degenerative spurring at L5, and he was

diagnosed with contusions of the back, left elbow and left knee.  He saw Dr. Long, who

ordered an MRI of his knee.  This showed, inter alia, minimal effusion and patellofemoral

and medial femoral condyle chondromalacia.  Dr. Long assessed Claimant as having a

lumbar strain, chondromalacia, and an MCL sprain, and referred him for physical therapy.

He continued to present to Long with lower back pain that radiates to the buttocks and

posterior thigh, so the doctor recommended a lumbar MRI.  The MRI, on March 15, 2010,

was read by Dr. David Harshfield to show a left paracentral disc protrusion at L5-S1, with

moderate right foraminal stenosis.  Dr. Ronald Landau, however, read the MRI to show

a broad-based posterior disc herniation and associated radial tear at L5-S1–which he

opined was “of indeterminate age.”  Dr. Long on March 19, 2010 reported that Claimant’s

symptoms had not improved with respect to either his back or knee, even after physical

therapy.  The doctor referred him to Drs. Pearce and Cathey for the knee and back,

respectively.  Long opined on March 22, 2010 that the work-related fall was the major

cause of the herniation, but that the spurring pre-dated the fall.

Dr. Cathey saw Claimant on April 5, 2010 and wrote:

Mr. Garren returned today after a ten year hiatus.  He was initially evaluated
back in 2000 for chronic neck and lower back pain believed to be secondary
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to degenerative lumbar disc disease.  He suffered a setback, however, two
months ago when he slipped and fell at work.  Since then, he has
complained of increased pain in his lower back as well as pain in his left
knee joint.

Happily, his neurological examination remains entirely negative.  There is
specifically no sign of lumbar radiculopathy.  Straight leg raising is negative
bilaterally.

The patient and I reviewed a recent, updated MRI scan of his lower back.
There are degenerative changes at L5-S1.  There is, however, no resulting
canal stenosis, nerve root compression, etc.

Steve [Dr. Long], unfortunately, Mr. Garren is still not a candidate for any
type of lumbar disc surgery or other neurological intervention.

Dr. Pearce saw Claimant on April 8, 2010 and wrote that his impression was “[l]eft

knee pain, acute on chronic injury.  He likely has preexisting chondromalacia but has an

acute exacerbation.  I am concerned that he now has loose bodies.”  Pearce felt that

further conservative treatment would be of no benefit, and recommended surgery.  On April

21, 2010, he performed a chondroplasty of the femoral trochlear lesion and removal of

small cartilaginous loose bodies.  On May 20, 2010, the doctor wrote that Claimant had

“full motion, good strength, little to no pain, no swelling,” and found him to be a maximal

medical improvement.  He released Claimant with a five percent (5%) impairment rating

to the lower extremity.

Claimant returned to Dr. Long on May 21, 2010, and the doctor sent him for physical

therapy for his back and wrote that he could return to work with the two-week restrictions

of “a sit-down job with a 15 pound lifting limit.”  However, according to the record,

Respondents refused to authorize the therapy.  Claimant underwent therapy nonetheless,
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but reported on June 18, 2010 that it worsened his pain and increased his radicular

symptoms.

Dr. Saer saw Claimant on July 23, 2010.  He presented with back pain that radiates

down his left lower extremity posteriorly to the heel and down the right extremity to the

middle three toes of the right foot.  Saer read the March 15, 2010 lumbar MRI to show a

left central disc protrusion, with slight retrolisthesis, at L5-S1.  The doctor wrote that

surgery, specifically a microdiskectomy, would not help Claimant, and that he should

instead have physical therapy and an epidural steroid injection.  However, neither the

therapy nor the injection was approved by Respondents.

Dr. Saer referred Claimant to Dr. Sprinkle and wrote on September 17, 2010:

Mr. Garren clearly had some pre-existing degenerative changes and a
history of prior back injury and treatment.  I think his injury that occurred in
February of 2010 represents an exacerbation of his pre-existing problem.

The [peer review] report [by Dr. Thomas Winters, dated August 24, 2010]
notes that he had neurosurgical evaluation on April 5, 2010.  We don’t have
a copy of that.  His “neurosurgical exam remains entirely negative.”  The
reviewer felt that his symptoms were primarily (over 50%) due to the pre-
existing degenerative disease.

I can’t disagree with most of this.  It’s difficult to say though if his symptoms
are primarily due to his degenerative disease, when he told me that his back
was doing fine until he fell on the ice.  Clearly, he does have some pre-
existing degenerative changes though.

Basically, he’s had a lumbar sprain or strain with the pre-existing
degenerative disease.  I do not think he needs any surgical treatment.  He
really hasn’t had a lot of treatment for his back because of the intercurrent
knee problem and I think it is reasonable to just treat him as one would treat
a strain or sprain.

Claimant saw Dr. Sprinkle on October 15, 2010.  He recommended an epidural

steroid injection “to try and reduce inflammation around the left L5 and/or S1 nerve root
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which is due to his left sided paracentral disc herniation at L5-S1, which I believe within

a reasonable degree of medical certainty in [sic] a greater than 51% chance could be

related to his fall in September 2010.”  Sprinkle added that if Claimant did not respond to

the injection, he would consider an EMG nerve conduction study of both lower extremities

and/or an MRI.  The injection took place on November 4, 2010; and on November 12,

2010, Claimant reported that it was not helpful.  Dr. Sprinkle assessed him as having

! Lumbar degenerative disease
! Lumbar myofascial pain
! Lumbar facet mediated pain the [sic] lumbar disc herniation
! Lumbar strain

and wrote that if the condition did not improve in 14 days, lumbar facet joint injections

would be considered.  These injections did take place, on December 9, 2010 at L4-5 and

L5-S1.  Claimant reported on December 29, 2010 that the facet injections were “quite

helpful.”  On that date, Claimant reported “more” popping sensations in his lower back.

For this reason, he was referred for additional physical therapy.  The doctor added that

radiofrequency ablation would be considered “as a last resort.”  An injection to the bilateral

lumbar paraspinals was administered on January 19, 2011.  Sprinkle wrote:  “The last main

option would be a repeat facet joint injection or a trial for facet radio frequency ablation,

beyond I think he would probably be a maximum medical improvement.”  Claimant

continued to present with back pain, and the doctor wrote on February 18, 2011 that

Claimant “will likely be at MMI the followup visit.”

On March 22, 2011, Claimant underwent an FCE.  The report, which showed that

he gave an unreliable effort but demonstrated the ability to work in at least the Light

classification of work, reads in pertinent part:
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1All of Dr. Sprinkle’s notes in evidence contain a notation at the bottom that
reads:  “This note was created using voice recognition software.”  As the obvious
misquotations above illustrate, the software is deficient at times.

The results of this evaluation indicate that Mr. Garren gave an unreliable
effort, with 40 of 55 consistency measures within expected limits.  Analysis
of the data collected during Mr. Garren’s evaluation indicates that he did not
put forth consistent effort during his evaluation.  Mr. Garren’s evaluation
resulted in numerous signs of inconsistent effort including failure of
horizontal strength change testing which is designed to determine if Mr.
Garren was putting forth full and consistent effort.  Mr. Garren also
participated in a series of tests to identify the presence of non-physiological
signs of low back pain.  Mr. Garren produced positive results for these tests
including seated vs. supine straight leg raise; passive rotation at the ankles;
and passive plantar flexion vs dorsi flexion.  Mr. Garren also exhibited
inconsistencies and signs of self limiting behaviors during his material
handling testing.  When his floor to knuckle test was started, Mr. Garren
reported that he was unable to lift an empty box from the floor even one time.
The empty box weighed 10 lbs.  Mr. Garren was then told that the weight
would be replaced with a different one.  Mr. Garren then proceeded to lift the
second weight from floor to knuckle level 5 times in a row.  The second
weight was smaller but weighed the same as the initial empty box.  Mr.
Garren then exhibited the exact same pattern and behavior during his
knuckle to shoulder test.  In addition, Mr. Garren stopped both bimanual
lifting tests at only 10 lbs.  However, he was later observed lifting and
repeatedly carrying a 20 lb. weight over a distance of 40 feet with his left
hand alone.

Dr. Sprinkle on April 1, 2011 reported that Respondents had denied the facet

radiofrequency ablation.  The doctor noted that surgery had not been recommended in this

case, and that Claimant had received both medications and physical therapy, and stated:

I think he has pre-existing lumbar degenerative disease and could [have]
been temporarily aggravated by his work injury, and he [has] reached
maximum medical improvement regarding his temper [sic–presumably,
“temporary”] aggravation.  Get [sic] a functional capacity evaluation it was
invalid, he did finish of [sic--presumably, “demonstrate”]1 the ability to
tolerate work in a light demand category, [h]is true work tolerance remains
unknown.

He is at maximum medical improvement.
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His 0% impairment rating, again as I think his imaging studies are more
consistent with temporary aggravation of pre-existing degenerative disease.

That same day, Sprinkle wrote a note that reads that Claimant “may return to work per

FCE.”

Claimant returned to Dr. Long and represented that his back condition had

worsened.  The doctor recommended that he undergo a new MRI, along with pain

management.  The MRI, conducted on May 19, 2011, was read by Dr. Rogerich Paylor to

show diffuse moderate disc desiccation at L5-S1, with a broad-based posterior disc bulge.

No significant canal stenosis was found, but Paylor noted the presence of mild to moderate

right and mild left neural foraminal stenosis.  Dr. Long in a note dated June 20, 2011

pointed out that the MRI showed only degenerative disc disease.  He referred Claimant

to Dr. Ackerman.

On July 6, 2011, Ackerman first saw Claimant.  He opined that Claimant’s problem

was facet joint pain brought on by a facet joint injury, based on his analysis of probable

results of a 300-pound individual falling on his side.  The doctor added that the treatment

Claimant had undergone thus far–particularly the medial branch nerve blocks–had not

addressed it.  In fact, he stated that such injections were not needed by Claimant, and

gave him “absolutely no relief.”  He included in his report the following language:

It is my medical opinion that this patient is not at maximum medical
improvement with respect to his facet injury as well as his lumbar spine
sprain/strain injury.  He has not had a SPECT scan . . . All together [sic] the
causational analysis as given in my book would strongly indicate that this
individual’s current condition is a result of his work-related injury.  I am
uncertain as to why Mr. Garren did not have a SPECT scan.  If one refers to
my article on intraarticular injections, the need for intraarticular facet
injections is by a positive SPECT scan.
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Claimant underwent a whole-body bone scan, with SPECT.  The report reflects that

the scan took place on June 30, 2011, but this appears to be incorrect; Again, Ackerman

did not recommend the test until July 6, 2011, and the scan report reflects that the findings

were not dictated until July 29, 2011.  Regardless, the report reads that the scan was

normal.

Dr. Ackerman performed L3-4, L4-5 and L5-S1 intraarticular facet injections on July

14, 2011.  He wrote, “Hopefully [Claimant] will bring his SPECT scan with him to my office

for review.”  Nothing in the medical evidence expressly shows that Ackerman reviewed the

SPECT scan results.  Curiously, however, the next record in evidence is a July 28, 2011

note that indicates that he administered medial branch blocks to Claimant–the very

treatment he had earlier opined was wholly unnecessary.  The only reasonable conclusion

that may be drawn from this is that Ackerman did in fact review the scan results and

reversed his earlier course as a consequence thereof.  The branch blocks were repeated

on September 13, 2011.  While Claimant testified that he continued to see Dr. Ackerman

regularly into 2012, with the last visit in June of that year, this is the last record in evidence

concerning this particular provider.

Dr. Barry Baskin conducted an independent medical evaluation of Claimant on

November 2, 2011.  He wrote:

Mr. Elvis Garren is a nice gentleman who is referred to me today by
Coventry Worker’s Comp services and Stephanie Baker, RN, in addition to
Scott Cordell with Chartis.  He has a long history of back pain dating back
to the late 1990's.  His MRI scan reveals some diffuse bulging of L5-S1 and
some degenerative disc disease with spurring.  His last MRI does show
some mild spondylolisthesis, grade I of L5 on S1 . . . .
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Based on my evaluation of this patient, it appears that he does have some
exacerbation of a preexisting condition with possibly a little worsening of his
foraminal stenosis.  It is hard to tell from review of the patient’s medical
records and his MRI scans how much of the progression of his foraminal
stenosis is due to his work reported injury or just from the progression of
normal aging process.  He is overweight.  He states that he has gained quite
a bit of weight since his injury.  He gave an unreliable effort on his FCE.  I
do not think he needs surgery based on my evaluation.  I think that his true
functional capacity is not really known on the FCE by Functional Testing
Centers.  I think this gentleman could likely return to work.  It is my opinion
that after this injury, 2/11/10, this gentleman could probably return to work
and he is certainly at maximum medical improvement.  Giving him the benefit
of the doubt that he has had some progression of his disc bulging at L5-S1
as a result of his work related fall, I would use the AMA Guidelines Fourth
Edition, page 113, table 75 and give him a 5% impairment rating to the
whole person based on his L5-S1 lumbar disc bulge/protrusion.  I do not
think that it is in this gentleman’s best interest to remain on chronic
narcotics.  He needs to assume a more vigorous lifestyle with aggressive
home exercise program.  He has had more than adequate physical therapy
now in the 12 week range.  He needs to be doing core stabilization
procedures, abdominal isometrics, stretching, hamstring stretching, regular
walking and working on weight loss.  This gentleman needs to return to work
as soon as possible.  I do not see anything on my exam that would place him
in a light duty category and I think that it would not be unreasonable in a
return to work at regular duty.

However, in a follow-up letter to Respondents’ counsel dated February 14, 2012, Dr.

Baskin noted that as part of the IME, he did not review Claimant’s 1999 lumbar MRI, which

showed disc bulging and degeneration at L5-S1.  He wrote:

Having gone back through this record several times since I saw Mr. Garren,
I am going to change my opinion regarding his impairment.

It would appear that his disc bulge was most certainly degenerative in nature
and preexisting his work injury of 2/11/10.  Review of his records again does
not reveal compelling evidence that he sustained a new injury to his back
with any objective findings on 2/11/10.  I think my rating of 5% to the whole
person was unfounded.

Discussion.  With respect to Claimant’s scheduled injuries–his left elbow and

knee–the evidence clearly shows that he is not entitled to additional temporary total
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2As reflected in the issues and contentions, the end date for the new period for
which Claimant is seeking temporary total disability benefits is September 13, 2011. 
The evidence before me shows that the only significance tied to that date is that it is
the last visit Claimant had with Dr. Ackerman that is reflected in the medical records.

disability benefits after April 1, 2011.  As Claimant testified, and I credit, his elbow

contusion resolved on its own long before the above date.  As for his knee, Dr. Pearce

found him to be at maximum medical improvement on May 20, 2010, and assigned him an

impairment rating on his knee as of that time.  The Commission is authorized to accept or

reject a medical opinion and is authorized to determine its medical soundness and

probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002);

Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my

review of the evidence, I credit  Dr. Pearce’s opinion and find that Claimant reached the

end of his healing period concerning his knee on May 20, 2011.  These findings foreclose

him from entitlement to additional temporary total disability benefits concerning his

scheduled injuries.

As for his unscheduled injury–his lower back–I similarly find that he has not shown

that he is entitled to additional temporary total disability benefits.  The evidence reflects

that they were ceased as of April 1, 20112 because Dr. Sprinkle opined on that date that

Claimant had reached the end of his healing period.  Thus, the key question is whether

this determination was correct.  I find this to be the case.

Claimant injured his lower back on at least one prior occasion–in 1999, when, by

his own admission, his vehicle was struck from the rear on an interstate highway at a high

rate of speed.  An MRI at that time showed a diffuse disc bulge at L5-S1, along with
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degeneration at that level.  A moderate-sized bulge at this same level was reflected in a

2004 MRI.  Clearly, Claimant had pre-existing problems at the L5-S1 level.  His first MRI

after his 2010 work-related fall was read by Dr. Harshfield to show a left paracentral disc

protrusion at this level.  While Dr. Landau found the same MRI to show a broad-based disc

herniation and associated radial tear at L5-S1, he added that it was “of indeterminate age.”

Dr. Long opined in March 2010 that Claimant’s fall at work was the major cause of the

herniation, but later, on June 20, 2011, read Claimant’s May 19, 2011 MRI to reflect only

degenerative disc disease.  In light of this, along with the fact that the evidence does not

show that he was aware of Claimant’s pre-existing back condition, I cannot credit Long’s

initial opinion.  Dr. Harshfield’s opinion, on the other hand, is supported by Dr. Cathey,

who read the MRI to show only degenerative changes in the level in question.  Dr. Saer

agreed that Claimant had pre-existing degenerative problems with his lower back.  While

he felt that the fall on the Visqueen led to an “exacerbation” of Claimant’s back problems,

he quickly added that it “difficult to say” whether his back symptoms are due to the

degenerative condition or the work-related fall.  In any case, this opinion was given well

before April 1, 2011.  At the beginning of his treatment of Claimant, Dr. Sprinkle stated that

he “believe[d] within a reasonable degree of medical certainty” that there was more than

a 51 percent changed that Claimant’s condition, which he then interpreted as a paracentral

disc herniation, “could be related to his fall in September [sic] 2010.”  (Emphasis added)

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:
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Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words “within a reasonable degree of medical certainty” even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Based on this, I cannot credit this particular opinion by Dr. Sprinkle.  Furthermore, by the

end of his stint treating Claimant, after he had gained more familiarity with the case, he

clearly had retreated from this position.  He stated on April 1, 2011 that Claimant’s

“imaging studies are more consistent with temporary aggravation of pre-existing

degenerative disease.”  While in this report Dr. Sprinkle at one point again used the

phraseology “could” in describing causation, he later used the above-quoted language that

comports with the authorities cited supra.  After considering the totality of the evidence,

I credit this particular opinion, and note that it comports not only with Drs. Cathey, Saer,

Harshfield and, ultimately, Long, but that it also is corroborated by the findings of Dr.

Baskin’s IME.  Also, Dr. Baskin cited Claimant’s overweight condition.  In his testimony,

Claimant confirmed that he had had this condition well prior to his work-related fall.

Baskin, like Sprinkle, also utilized the results of Claimant’s FCE in reaching their
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conclusions.  That evaluation, which I have reviewed and credit, show that Claimant gave

a clearly unreliable effort.

In light of the foregoing, I find that the injury to Claimant’s lower back on February

11, 2010, which Respondents accepted, was a temporary aggravation of a pre-existing

condition–the aftermath of his degenerative lumbar disc disease.  See Wal-Mart Stores,

Inc. v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001).  It clearly had resolved by the time

of his April 1, 2011 release by Dr. Sprinkle.

In reaching this result, I am not unmindful of Dr. Ackerman’s clear opinion to the

contrary.  At the time of Claimant’s initial visit, the doctor opined that Claimant “is not at

maximum medical improvement with respect to his facet injury as well as his lumbar

sprain/strain injury.”  But as discussed above, Ackerman apparently backed off his opinion

concerning the presence of a facet injury once the SPECT scan came back as normal.

And I credit the findings of Dr. Sprinkle et al. that Claimant’s back findings are exclusively

degenerative.  Again, the evidence preponderates that any aggravation of those

degenerative findings had resolved by April 1, 2011.

In arguing to the contrary, Claimant has endeavored to point out that he is still

suffering from back symptoms, particularly pain, and that regardless of his pre-existing

condition, he was able to perform physically strenuous jobs prior to the February 2010 fall.

But I cannot credit his testimony concerning his current condition in light of his FCE.  In

addition, I note that persistent pain, by itself, is not sufficient to extend the healing period.

Mad Butcher, supra.
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In sum, I find that Claimant has not met his burden of proving by a preponderance

of the evidence that he is entitled to additional temporary total disability benefits.

B. Whether Claimant is entitled to additional treatment of his back.

Claimant is seeking additional treatment of his back by Drs. Long and Ackerman.

Respondents, on the other hand, contend that such treatment is not reasonable, necessary

and/or related to his February 11, 2010 injury.  Claimant in his testimony agreed that

Respondents paid for all of his treatment until his April 1, 2011 release by Dr. Sprinkle.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).
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In addressing this aspect of the claim, I incorporate my extensive discussion and

findings supra on the issue of Claimant’s entitlement to temporary total disability benefits,

and find that he has not proven that he is entitled to additional medical treatment because

he has not shown that any such treatment is causally related to his February 11, 2010 fall

at work.  Furthermore, I find that he has not shown that any of his back treatment after April

1, 2011 was reasonable and necessary.

C. Whether the remaining issues will be addressed.

Because of the above findings, the remaining issues–whether Claimant is entitled

to a controverted attorney’s fee and whether Respondents are entitled to an offset–are

moot and will not be addressed.
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CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


