
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G107187 

OSMAN GUEVARA, EMPLOYEE CLAIMANT

OSMAN PAINTING, EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED JULY 25, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on April 26, 2013, in
Hot Springs, Garland County, Arkansas.

Claimant represented by Ms. Sherri Arman McDonough, Attorney at Law, Hot
Springs, Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional medical treatment. 

At issue is whether or not the additional treatment is causally related to the

compensable injury pursuant to Ark. Code Ann. §11-9-102, and whether or not the

additional treatment is reasonable and necessary pursuant to Ark. Code Ann.

§11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

25, 2011, at which time the claimant sustained a compensable scheduled injury at

a compensation rate of $355.00/$266.00.  Medical expenses have been paid

through December 20, 2011.  A Change of Physician Order was entered December
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8, 2011, by the Medical Cost Containment Division changing from Dr. L. Dodd to Dr.

J. Tucker.  The respondents’ request for an Independent Medical Evaluation

pursuant to Ark. Code Ann. §11-9-511 was denied in correspondence dated March

7, 2013, and April 10, 2013.

The claimant contends he remains symptomatic with pain in his right knee.

He seeks payment of additional medical testing as recommended in Dr. Tucker's

report of December 20, 2011.

The respondents contend the claimant's need for treatment is not causally

related to the compensable injury.  Any treatment is for a prior injury with anterior

cruciate ligament repair in 2009 and repair for a medial tear in 2010 with a nine

percent (9%) impairment rating.  Further treatment is unreasonable, unnecessary

and unrelated to the compensable injury.  However, the respondents are willing to

pay for another MRI scan if the claimant will submit to an Independent Medical

Evaluation with Dr. Jason Stewart.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits in the

transcript along with the deposition of Dr. J. Tucker (taken November 14, 2012)

incorporated by reference.

The claimant was the only witness to testify at the hearing.

The claimant, age 35 (D.O.B. April 5, 1978), has owned his own painting

company for the last ten years.  His health history includes a November, 2008 right

knee injury when he fell from a scaffold.  Two surgeries were performed in 2009 and

he returned to work.  The claimant developed popping in his knee but improved

after a January, 2010, arthroscopy and again returned to work.

On May 25, 2011, the claimant missed a step on an extension ladder while

painting and twisted his right knee.  He developed pain, swelling and popping.  He
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returned to Dr. Dodd who treated him conservatively.  The claimant then obtained

a change of physician to Dr. Tucker who recommended additional testing which the

respondents denied.

The claimant continues to work, although he no longer climbs ladders.

MEDICAL EVIDENCE

In November, 2008, the claimant was treated by Dr. Lawrence Dodd for right

knee pain after a fall.  He was treated conservatively with medication and

strengthening exercises.  When his condition worsened, an MRI was conducted

which revealed a medial meniscus tear.  An arthroscopy was performed on January

2, 2009.  During the procedure, Dr. Dodd also discovered an ACL tear but did not

treat it because he did not have permission to do so.  He stated that if the claimant’s

knee remained symptomatic, a second procedure would be necessary.

On March 18, 2009, Dr. Dodd performed an ACL reconstruction on the right

knee.  Dr. Dodd released the claimant with a nine percent (9%) rating to the lower

extremity (see his letter of September 30, 2009).

The claimant returned to the doctor on January 13, 2010, complaining of a

popping sensation.  A third arthroscopy was performed on January 28, 2010, to

debride the patellofemoral joint and lateral meniscus.

After the second injury on May 25, 2011, the claimant returned to Dr. Dodd

on June 27, 2011.

Osman Guevara returns for a check on his knee.  He started having
some discomfort really in the anterior part of his knee back in
February or March and then he had a twisting injury back in May that
kind of aggravated that.  (Emphasis added.)

Today his knee does not have any swelling or effusion, he has full
range of motion actively and passively and he has a very firm anterior
drawer and Lochman’s test.

He may be developing some early arthritic change.  I think he also is
just having some patellofemoral symptoms.  I told him to get back on
his quad strengthening program, which consist of straight leg raise
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and try routine anti-inflammatories and let me know if this does not
help.

Dr. Dodd released the claimant for regular duty on June 27, 2011.  On a

follow-up examination, x-rays were performed on July 22, 2011, which showed no

signs of arthritic changes.  The claimant reported crepitus noise (popping) in the

patellofemoral joint.  Since the popping was not associated with pain, Dr. Dodd

recommended quad exercises but not surgical intervention.  Dr. Dodd prescribed

physical therapy.

In a letter dated September 8, 2011, Dr. Dodd responded to the carrier’s

decision to controvert the claim based on arthritis.  Dr. Dodd related the claimant’s

need for treatment to the 2008 injury.

Mr. Guevara brought me a letter dated 08/22/11 where he was told
that no workman’s comp benefits would be paid because of
developing arthritis that was not a compensable work injury. Mr.
Guevara’s initial injury was a work-related injury when he fell several
feet off of a ladder.  This was the latter part of 2008, it is my
understanding this was a work-related injury.  It was the injury that
caused his ACL tear that eventually led to surgical management.  All
of his problems and further treatments are directly related to that
single injury.  In my note dated 06/27/11 the comment I made under
the heading plan where he may be developing some early arthritic
change, that was simply a statement because he was having some
pain in areas of his knee where that would be the most common
phenomenon.  Even that arthritic change would be directly related to
his injury and his ACL reconstruction.  I made another note dated
07/22/11 where on x-ray findings there was no sign of arthritic
change.  It is certainly common to have normal appearing x-rays at
the very start of osteoarthritis.  These two notes in no way contradict
each other nor do they in any way show that his injury treatments and
eventual surgeries are unrelated to his trauma that he sustained.
(Emphasis added.)

If there is further information that I could provide that would help clear
up this picture for Mr. Guevara I would be happy to do so, but I
believe that denying his entire claim is completely inappropriate, as all
of the symptoms that he has sustained are directly related to his
injury.
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Another MRI scan was performed on October 5, 2011.  Dr. Dodd stated in

his report of October 7, 2011, that the knee was stable and no further surgical

intervention was needed.  The claimant was released to regular duty.

Osman Guevara returns following MRI of his knee.  I have reviewed
that, his ACL appears to be intact, the scan is written as posterior
horn medial meniscus tear.  This area has actually been operated on
before and I don’t see a large loose fragment or piece.  This also
does not go along with his lateral symptoms that he is having. The
lateral side of his scan looks fine.

EXAM:  Exam of his knee today, he has got good firm stability and
absolutely no swelling with full motion.

PLAN:  I told him that I hate the fact that he is still having some
discomfort here, but I don’t see anything that I think he needs surgery
for.  I told him that if he did go elsewhere someone would probably
see that MRI scan report and suggest that he have a knee
arthroscopy when that is not where his symptoms are and I think
those are post-surgical findings on his MRI scan.  I suggested that he
continue to just exercise and give this time.  I will see him as needed.

It should be noted that while Dr. Tucker recommends further evaluation, his opinion

is not based on this MRI scan.  It is based on the abnormal KT2000 test.

At the request of the respondents, Dr. Steven Nokes reviewed the MRI scans

and disagreed with the opinion of the radiologist, (see his reports of September 6,

2012, and October 8, 2012).

I have reviewed two MR scans of the right knee on Osman Guevara.
Both are from Open MRI of Hot Springs.  Both official reports are
wrong.

The first is dated 11/25/2008.  The report of that study described a
vertical tear of the posterior horn of the medial meniscus with a small
joint effusion with bone bruising in the proximal tibia.  Those findings
are correct.  In addition, however, there is an avulsion of the anterior
cruciate ligament at its femoral insertion.  In the report, this is
specifically described as normal.

The subsequent exam is dated 10/05/2011.  That report describes a
previous ACL repair which is intact.  This also describes a suggestion
of a longitudinal tear involving the inferior surface of the meniscus
seen only on sagittal views.  My review of this study reveals the
interval ACL repair which is intact.  There has been interval surgery
on the medial meniscus with repair of the previously described vertical
tear of the posterior horn.  The 2011 study was dictated without
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reference to the 2008 examination despite the fact that both were
obtained at the same facility.  The questionable meniscal tear seen
only on the sagittal sequence of the knee is a phase encoding artifact.
A true meniscal tear would be seen in all three planes.  This is not
seen on either the coronal or axial planes in which the meniscus
appears intact, but demonstrates postoperative changes, which are
not mentioned in the official report.

The claimant saw Dr. J. Tucker on December 20, 2011.  He essentially

agreed with Dr. Dodd that the surgical repair was stable.  Dr. Tucker, however, was

concerned about the laxity of the tendon and the quality of the MRI scan and

recommended repeat testing.

Based on his physical exam and his KT2000, he appears to have
disrupted his anterior cruciate ligament graft.  Unfortunately, I could
not get his previous scan to open on our system but, again, this was
done on an open scanner with a low tesla magnet.  My
recommendations are to repeat his scan on a closed scanner with a
1.5 tesla magnet with sagittal views to completely evaluate the ACL.
There is also a possibility of his continued problems that his knee is
going to need to be rescoped to evaluate the ligament and completely
rule out injury to both the lateral mensicus which may not be well-
visualized on the MRI and to assess the medial meniscus which I
agree with Dr. Dodd, really symptomatically, it does not appear to be
retorn.

Dr. Noles disagreed with Dr. Tucker and opined that repeat testing was

unnecessary.

I have reviewed Dr. James Tucker’s notes from 12/20/11.  He
describes laxity of the right knee.  In light of those physical findings,
the ACL appears intact on the 10/5/2011 study.  The laxity may be
due to a strain with stretching of the ACL graft rather than a tear.  The
mid-substance and inferior attachment appear clearly intact.  The
bend at the femoral attachment appears intact on both sagittal and
axial images.  The scan is high resolution with 3 mm sagittal and
coronal slices and 4 mm axial slices.  There is minor susceptibility
artifact from the screws in the femur and tibia, less than would be
present with a high field scanner.  A repeat scan on a high field
scanner would not be expected to provide more information or
increase my confidence level given the resolution and slice thickness
on these images is the same as on a high field scanner.  The
hardware artifact would be greater on a high field scanner and make
evaluation of the femoral attachment more difficult.  (Emphasis
added.)
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In his deposition, Dr. Tucker explained that he began treating the claimant

in December, 2011.  The doctor reviewed the claimant’s medical history, performed

an examination, obtained x-rays, and conducted a KT2000 test which measures the

tightness or laxity in a ligament.

The claimant’s symptoms were on the lateral side of the right knee and the

examination showed an increased Lachman’s test indicating a problem with the

ACL ligament.  This clinical finding was confirmed by the KT2000 test measuring

how far the shinbone slides on the thighbone.  The norm is 3 mm or less while the

claimant measured 14 mm, and a positive result is not under the control of the

patient.  This type of injury is consistent with the claimant’s history of twisting his

knee in May, 2011, (Depo. p. 6-10).

Dr. Tucker explained that even if the ACL ligament is intact, if it is not tight

enough it can’t perform its job as the hinge of the knee.  Dr. Tucker recommended

an MRI scan to evaluate the ACL ligament.

Dr. Tucker reviewed Dr. Noble’s reports and agreed that the radiologist’s

report was in error.  He also agreed with Dr. Noble’s opinion that there is no

evidence of a medial meniscal tear but Dr. Tucker still recommends a scan with a

better magnet in a closed field, (Depo. p. 10, 14-15).

A.     I don’t feel that using a higher resolution scanner would cause
any more scatter from the hardware.  That the hardware is removed
from the actual part of the joint that you’re looking at for the ACL.  And
the scatter is circumferential around the hardware.  And so you have
got hardware above the ACL and you’ve got hardware below the ACL.
The scatter is actually around where the hardware is.  So where
you’re  looking  at  the  ACL  at,  I  don’t  think  it  would  cause  any
increase – I don’t think it would cause an increase or difficulty with
resolution of the actual ACL ligament itself.

The claimant also complained of lateral joint line tenderness which is usually

associated with a lateral meniscus injury.  Another MRI scan would help the doctor

to evaluate both the lateral meniscus and the ACL ligament.  If the ligament is
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indeed too loose, it could be reconstructed during the arthroscopy,  (Depo. p. 10-13,

16).  Dr. Tucker opined that additional treatment was necessary to evaluate the

claimant’s symptoms from a compensable injury within a reasonable degree of

medical certainty (Depo. p. 11-12).

Q.     Do you have an opinion within a reasonable degree of medical
certainty whether this twisting injury that Mr. Guevara described to you
caused this laxity that the KT2000 found?

A.     I think it is more likely than not.  From the indications I have, and
I have to draw the conclusions based on what the patient information
and the information in the other doctor’s chart was, he was doing well
until this injury happened.  Then after the injury happened, he began
having the instability episodes and pain.  So I think it’s more likely
than not that the twisting injury caused the laxity in the knee.

* * * 
My recommendation is that he have a scan with a more powerful
scanner and that he probably needs to – that he needs to have his
knee scoped.

On cross-examination Dr. Tucker conceded that he had not seen the

claimant since December, 2011, and had not seen the actual MRI scan, only the

radiology report.  He also was not familiar with the claimant’s history of symptoms

in February and March, 2011.  He stated the anterior drawer test performed by Dr.

Dodd is no longer the preferred method for testing ligaments.  However, Dr. Tucker

would have expected Dr. Dodd to find a positive Lachman’s test in June, 2011, if the

ACL was injured in May, 2011.  Dr. Tucker had no comment on Dr. Dodd’s reports

showing stability in the ACL reconstruction nor did he comment on Dr. Dodd’s

opinion that the claimant’s symptoms stemmed from a 2008 injury, (Depo. p. 13-18).

He simply indicated he and Dr. Dodd had a difference of opinion.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant suffered an injury to his right knee in a fall in 2008 necessitating

two surgeries to repair medial meniscus and ACL tears, resulting in a nine percent
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(9%) permanent anatomical impairment rating.  He returned to regular duty in

October, 2009.

The claimant returned to his surgeon, Dr. Dodd, with complaints of crepitus

in January, 2010, resulting in a third surgery to debride the patellofemoral joint and

lateral meniscus.  He again resumed his work as a painter.  It is unclear why Dr.

Dodd did not impose work restrictions after three surgeries.

The claimant saw Dr. Dodd following a twisting injury in May, 2011, noting

that he had discomfort in the anterior part of his knee in February or March, 2011.

Dr. Dodd opined that the twisting incident “kind of aggravated” his knee.  However,

Dr. Dodd thought the claimant’s knee was stable based on a clinical examination

(no swelling, effusion, full range of motion, firm anterior drawer, Lachman’s test) and

x-rays showing the hardware was still properly in place.  He was released for regular

duty in June, 2011.  Another MRI was conducted in October, 2011, which Dr. Dodd

interpreted as showing a stable knee repair.

Dr. Steven Nokes has opined that the radiologist in Hot Springs misread both

the 2008 and 2011 MRI scans and Dr. Tucker has questioned the quality of the

open MRI scans.  It has been my experience that many physicians question the

quality of open MRI scanners and they are typically used as a last resort when the

patient suffers from claustrophobia or obesity preventing them from using the

narrow MRI “tube” of the closed field scanner.  No reason was given why Dr. Dodd

used the open scanner to test the claimant.

The claimant obtained a change of physician to Dr. Tucker who has

objectively measured an abnormal ACL laxity.  The claimant has also complained

of pain correlating with the lateral meniscus.  To evaluate the ACL laxity and the

meniscus, Dr. Tucker would like a closed field MRI scan.  Depending on the

findings, the claimant will probably require more surgery.
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The respondents asked for an “independent” medical evaluation by another

doctor of their choice, Dr. Jason Stewart, which was denied.  They are even willing

to pay for the MRI if the claimant will see Dr. Stewart.  Effectively, the respondents

are agreeing that further evaluation is necessary as long as it is not at the hands of

the claimant’s physician, Dr. Tucker.

The Workers’ Compensation Act gives the respondents the right to choose

the claimant’s first physician and gives the claimant the right to a change of

physician, usually consisting of one visit before the respondents controvert the

claim.  This prevents the change of physician doctor from completely assessing the

claimant  so  the  respondents  attack  his  opinion  as  inadequate,  Ark.  Code Ann.

§11-9-508.  Financially, the respondents are also able to send medical records to

physicians to elicit their opinions.  A change of physician under Ark. Code Ann. §11-

9-511 is a matter of discretion with the Commission and, absent an abuse of that

discretion, cannot be reversed.  In order to be independent, the physician is chosen

by the Commission, not by the parties.  As I evaluate the medical records, it was a

mistake for Dr. Dodd to release the claimant (after three surgeries) with no work

restrictions.  The claimant continued climbing ladders, ultimately damaging the

repair with the twisting incident in May, 2011, which was an aggravation according

to Dr. Dodd.  Dr. Tucker concurs that a twisting incident is consistent with the ACL

laxity objectively measured by the KT2000 test.  The claimant’s present symptoms,

therefore, are the major cause of his need for additional treatment.  This treatment

is reasonable and necessary to address the claimant’s symptoms from the

compensable aggravation.  If the respondents are willing to pay for additional testing

and treatment by Dr. Stewart, there is no reason why Dr. Tucker cannot perform the

same services.
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1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 25, 2011, at which time the claimant sustained
a compensable scheduled injury at a compensation rate of
$355.00/$266.00.  Medical expenses have been paid through
December 20, 2011.  A Change of Physician Order was
entered December 8, 2011, by the Medical Cost Containment
Division changing from Dr. L. Dodd to Dr. J. Tucker.  The
respondents’ request for an Independent Medical Evaluation
pursuant to Ark. Code Ann. §11-9-511 was denied.

2. The claimant has proven by a preponderance of the evidence
of record that his return to unrestricted duties aggravated his
pre-existing condition based on the opinions of Drs. Dodd and
Tucker.  Pearline Williams v. L & W Janitorial, Inc., 85 Ark.
App. 1, 145 S.W.3d 383 (2004) The twisting incident is the
major cause of the need for medical treatment pursuant to Ark.
Code Ann. §11-9-102.

3. Dr. Tucker’s recommendation for additional treatment is
reasonable and necessary in relation to the compensable
injury, Ark. Code Ann. §11-9-508.  The respondents are
directed to pay medical expenses within thirty days of receipt
pursuant to Rule 30.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award  shall  earn  interest  at  the  legal  rate  until  paid,  pursuant  to  Ark.  Code
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Ann. §11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


