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ISSUES

This claim was submitted on the record in lieu of a hearing to determine the

claimant’s entitlement to payment of permanent partial disability benefits and

attorney’s fees.

At issue is the claimant’s anatomical impairment rating pursuant to Ark. Code

Ann. §11-9-102(4)(F)(ii)(a), §11-9-519(g), §11-9-522, §11-9-704(c)(I)(B) and Rule

34.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

2, 2011, at which time the claimant sustained neck and back injuries in a motor

vehicle accident at a compensation rate of $408.00/$306.00.  The claim was
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accepted and paid as an aggravation of a pre-existing condition but the respondents

controverted the anatomical impairment ratings.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits with

claimant’s correspondence of June 13, 2013, September 12, 2013, September 16,

2013, September 18, 2013, and November 19, 2012, and the respondents’

correspondence of September 13, 2013, and November 6, 2012.

The claimant, age 44 (D.O.B. September 14, 1969) was injured in a

compensable motor vehicle accident.  Emergency medical technicians (EMTs)

recorded complaints of neck and back pain at the scene of the accident.

Subsequently the claimant developed chest wall pain near the sternum and a visible

knot developed.  The claimant has consistently complained of neck, back, and chest

wall pain.  Dr. Sprinkle opined the claimant’s symptoms were from pre-existing

degenerative conditions and assessed 0% impairment.  Dr. Arthur opined the

claimant suffered an aggravation of a pre-existing condition and assessed a total

of 14% (5% to the rib and sternum; 7% to the neck and 2% to the back).

MEDICAL EVIDENCE

The claimant was treated by EMTs at the scene for neck and back pain.  He

was taken to St. Joseph’s where he was treated conservatively by Dr. Mark Larey

who diagnosed a whiplash injury to the cervical/superior/trapezius area and a

lumbar strain based on a physical examination in which muscle spasms were

palpated.  Dr. Larey prescribed medication and work restrictions.

He drives an 18-wheeler garbage truck.  Yesterday morning on rain-
slicked highway 70 he was driving when a minivan hydroplaned in
front of him.  He veered to the right, trying to miss the car, but was
struck by the minivan.  His truck subsequently rolled onto its
passenger side.  He was wearing a seatbelt and shoulder harness at
that time.  He denies any loss of consciousness.
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He denies any prior history of back injuries.  He is denying any
parathesia or radicular type symptoms.

In follow-up reports, the claimant also complained of chest pain around the

sternum where a knot formed.  His symptoms persisted for over a month before a

lumbar MRI scan was performed on June 16, 2011.  The scan showed narrowing

and dessication at L4-L5; hypertrophy at L3-4; and bulging at L4-5 with stenosis.

The claimant was prescribed physical therapy.  As of June 17, 2011, he had

stopped taking his prescriptions, but a June 24, 2011, report mentions a

continuation of his medications.

When the claimant’s symptoms continued unchanged for over two months,

a July 5, 2011, report indicates he will be referred to Dr. Ross Hardy, physiatrist.

However, there are no records that show the claimant ever spoke with Dr. Hardy.

Instead, the claimant was seen by Dr. Brent Sprinkle on July 19, 2011, who

prescribed an injection and restricted duties.  The injection was not helpful and the

claimant declined facet joint injections on August 16, 2011, and September 13,

2011.

Dr. Sprinkle diagnosed the claimant with lumbar degenerative disc disease;

lumbar myofascial pain and lumbar facet mediated pain.  Dr. Sprinkle declared the

claimant at maximal medical improvement on September 3, 2011, with no

permanent impairment.  The claimant remained symptomatic, but in his reports of

April 16, 2012, and June 13, 2013, Dr. Sprinkle did not relate these symptoms to the

claimant’s compensable injury.

I think his back pain is associated with intermittent aggravation of
chronic degenerative disease.  I cannot justify impairment rating or
return to work restrictions as a result of his (sic).

* * *

As stated in my 04/16/12 clinic note I think the patient (sic) ability (sic)
go with relatively no symptoms or at least not severe enough to seek
care from September 2011 to 04/16/12 is quite consistent with the
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natural history of degenerative disease.  The 06/13/12 note from Dr.
Arthur indicates the patient was getting occasional numbness in the
right arm and occasional left leg pain, the patient did not describe
these symptoms when I initially saw him in July 2011, therefore I
would conclude these complaints are not a result of his work injury in
May of 2011.  Also Dr. Arthur felt his lumbar MRI scan was within
normal limits.  I think more likely than not be (sic) additional treatment
to the lumber spine and cervical spine were consequence of the
natural history of the degenerative disc disease and not needed
directly as result of his work injury.  I can say all this to a reasonable
degree of medical certainty.

I cannot find anything specifically in the fourth addition or even as a
guidelines in the sixth addition of the impairment rating guides
regarding costochondral cartilage tear and subsequent
costochondritis, the natural history for this is it should resolve within
one year (The injury has not resolved.) therefore I have nothing else
objective on which to base a impairment rating regarding the rib.
Again I feel that the continued care to the spine is more likely related
to the natural history of his degenerative disease therefore I would not
conclude a cervical or lumbar spine impairment as a result of the work
injury.

The claimant came under the care of Dr. James Arthur for complaints of

numbness in the right arm and left leg pain.  A June 16, 2011, lumbar MRI scan

showed disc space narrowing at L4-L5 with dessication and a bulging annulus with

superimposed central disc protrusion contributing to stenosis.  A June 20, 2012,

cervical MRI scan showed multilevel degenerative disease and straightening of the

lordotic curve.  Spurring was noted from C3 to C7, with disc protrusions at C3-4, C4-

5, and C5-6 with minimal cord effacement.

Dr. Arthur assessed 7% to the neck and 2% to the back in his letters of June

20, 2012, and September 11, 2013, as well as a 5% to the chest.

Greg Green as you know, is a gentleman who had a motor vehicle
accident when he flipped an eighteen wheeler he was driving a year
ago.  In that accident he sustained a tear of the costochondral
cartilage on the left at the sixth rib that has given him chronic pain
since that time.  He also has had cervical pain and occasional
radicular pain in his arms.  He also has had a significant amount of
lumbar pain and has been treated in Little Rock with epidural steroid
and facet injections for that discomfort.

MRI of the lumbar spine reveals some degenerative changes of the
lumbar spine but no herniated disc and no nerve root compression.
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Upon my evaluation I determined that he needed a cervical MRI.  This
study was performed and reveals a bulging disc at C 3,4 but no
disruption or nerve root or spinal cored compression through the
bulging disc does somewhat narrow the spinal canal at C 3,4.

I have discussed possibly getting epidural steroid injections with Mr.
Green and following that up with some physical therapy to his neck.
He will discuss these treatments with you and will get back in touch
with me about initiating this.

His costochondral pain is quite significant and he has a palpable
mass where the cartilage was torn on the left at the sixth rib where it
joins the sternum.  I would assess a permanent partial impairment of
five percent for this particular injury.  The bulging disc in the cervical
spine would result in a seven percent impairment and his lumbar
strain was significant enough that I would assess a two percent
impairment on that per the AMA Guide to Impairment, Fourth Edition.
This would total fourteen percent for the whole man.

* * *

I believe Mr. Green’s disc degeneration is at least fifty-one percent
due to his accident on May 2, 2011.

My understanding is that degeneration is a process, not the result of a

specific injury especially when spurring is also detected.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the evidence, I find the claimant had pre-existing

degenerative spinal changes which were asymptomatic prior to the compensable

injury.  The claimant had no history of medical treatment to the neck or back and

had not missed work due to neck or back problems.  He was able to perform his job

without restrictions.  After the motor vehicle accident, he experienced pain and

palpable muscle spasms, necessitating medical treatment and restricted duties.

Therefore I find the injuries (muscle spasms and bulging discs) suffered in the motor

vehicle accident are a compensable aggravation of a pre-existing degenerative

condition.

Act 796 of 1993, did not abolish compensation for a pre-existing condition.

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  The
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employer "takes the employee as he finds him" and employment circumstances that

aggravate pre-existing conditions are compensable.  St. Vincent Infirmary v. Brown,

53 Ark. App. 30, 917 S.W.2d 550 (1996).  Public Employee Claims Division v. Tiner,

37 Ark. App. 23, 822 S.W.2d 400 (1992).

A preexisting disease or infirmity does not disqualify a claim if the
employment aggravated, accelerated, or combined with the disease
or infirmity to produce the disability for which compensation is sought.
Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 664
(1990); Minor v. Poinsett Lumber & Mfg. Co., 235 Ark. 195, 357
S.W.2d 504 (1962); Conway Convalescent Center v. Murphree, 266
Ark. 985, 588 S.W.2d (Ark. App. 1979); and Pearline Williams v. L &
W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).  

An aggravation is a new injury resulting from an independent incident, which

must meet the definition of a compensable injury, pursuant to Ark. Code Ann. §11-

9-102, Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993, which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Under the Act, the claimant has the burden of proving the following requirements

by a preponderance of the evidence of record:

1. An injury arising out of and in the course of employment

2. An injury causing internal or external harm to the body,
requiring medical services or resulting in disability or death

3. An injury established by objective medical findings

4. (a) An injury caused by a specific event identifiable
by time and place of occurrence

or

5. (b) A gradual injury, caused by rapid and repetitive
motion, which is the major cause of the disability
or need for medical treatment.

The claimant meets the components of Ark. Code Ann. §11-9-102 as he was

performing his job duties at the time of the accident; he suffered harm to the body
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as established by objective medical findings of muscle spasm and bulging discs

caused by a specific event.

Dr. Sprinkle, as I have noted in numerous opinions, is unaware of the

concept of an aggravation.  Dr. Arthur assessed the compensable injury as the

major cause of the permanent disability and assessed a rating.

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.

132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W..2d 827 (1992).  Without permanent disability, the claimant is

not entitled to rehabilitation benefits under Ark. Code Ann. §11-9-505.  Hampton

and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d 21 (1991).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured

through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment

is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38

Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B) (Repl.

1996) states that “any determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii) (Repl. 1996).



-8-

The “major cause” analysis applies to injuries that are not identifiable
by time and place of occurrence pursuant to Ark. Code Ann. §11-9-
102(4)(ii) and to claims where a claimant is seeking permanent
disability benefits pursuant to Ark. Code Ann. §11-9-102(4)(F)(ii)(a).
“Major cause” means more than fifty (50%) of the cause, Ark. Code
Ann. §11-9-102(14)(A).

It is unnecessary for the claimant to prove that the injury is the major cause of the

disability or need for treatment in the case of a specific accidental injury, such as

the one in the case at bar, Estridge v. Waste Management, 343 Ark. 276, 33

S.W.2d 167 (2000) and General Electric Railcar Repair Services v. Hardin, 62 Ark.

App. 120, 969 S.W.2d 667 (1998).  I find that the claimant was asymptomatic prior

to the compensable injury.  Therefore, his injury is the major cause of the

impairment.

While Dr. Arthur stated that he assessed the rating based on the 4th Edition

of the AMA Guidelines, he does not give a page number or table that I can

reference.

In reviewing the 4th Edition of the AMA Guidelines, I can find no rating for the

chest injury the claimant sustained.  The chest is mentioned on page 230 but that

is in conjunction with respiration.  There is nothing in the index about

costochondritis, ribs, or sternum.  Therefore, I cannot confirm the 5% rating.

For spinal injures, I have consulted Table 75 under 3.3j, The Range of Motion

Model, p. 3/112 to 3/113.  In my opinion, the claimant’s injuries fall under Section

II(B), Intervertebral disk or other soft tissue lesion.  The claimant has had only

conservative treatment, pain (muscle spasm), and minimal degenerative changes

based on an MRI scan, with bulging discs resulting in a 5% impairment for the back

and a 4% for the neck.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 2, 2011, at which time the claimant sustained
neck and back injuries in a motor vehicle accident at a
compensation rate of $408.00/$306.00.
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2. The claimant sustained an aggravation of a pre-existing
condition which is the major cause of his impairment.

3. The ratings assessed by Dr. Arthur cannot be verified.
Therefore, the Commission assesses impairment at 9% (4%
to the neck, 5% to the back and 0% to the chest).

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


