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at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE CHARLES H.
CROCKER, JR., Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 16, 2013, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted in this matter on

November 20, 2012, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including March 14, 2012.

3) The claimant’s average weekly wage is $633.00 per week which
would entitle the claimant to a temporary total disability rate of
$422.00 per week and a permanent partial disability rate of
$317.00 per week.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable back injury on
March 14, 2012, by specific incident.

2) If compensability is overcome, whether claimant is entitled to
temporary total disability benefits, medical benefits, and
attorney’s fees.

At the full hearing, claimant contended that on March 14, 2012, he was

bent over pulling on a pipe in the scope of his employment and felt a sharp

stabbing pain in his lower back.  Claimant reported the incident to his

supervisor, Mr. Scott O’Rear.  The claimant sought medical treatment, and the

respondent was paying temporary total disability benefits and providing

medical benefits until Dr. Mason recommended surgery.  At that point the

respondents denied the claim as compensable.  The claimant contends he

has sustained a compensable injury during the course and scope of his

employment, that he is entitled to temporary total disability benefits from

July 17, 2012, to a date yet to be determined, medical benefits, and attorney’s

fees.  

Respondents contended at the full hearing that the claimant did not
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sustain a compensable back injury on March 14, 2012, as claimed.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence
that he sustained a compensable back injury by specific incident
on March 14, 2012.

4) The claimant has proven by a preponderance of the evidence
that the medical treatment contained in the record herein related
to his back has been reasonable, necessary, and related to his
compensable back injury.  Therefore, respondents are directed
and ordered to provide the claimant payment of the medical
treatment contained in the record herein related to the claimant’s
back pursuant to Commission Rule 99.30.

5) The claimant has failed to prove by a preponderance of the
evidence that he is entitled to temporary total disability benefits
from July 17, 2012, to a date to be determined.

DISCUSSION

The claimant, age 27, testified that he worked for the respondent

employer as a general laborer.  The claimant testified as follows regarding his
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job duties in March of 2012:

A We were making tie-ins where the plow had pulled out of
the ground.  We were replacing the plastic pipe in the ground to
put the fiber optic cable in, and when the plow come up out of the
ground, it made a bore of where it went back in the ground,  we
had to dig those areas up and lower them down and cut the
excess pipe off and joint it together.  (T. p. 14, lines 8-14)

The claimant testified that while lifting a pipe while working for the

respondent employer on March 14, 2012, he bent over to pick up the pipe and

felt a “sharp pain in my back.”  (T.  P. 16, lines 4-11)  

The claimant testified that after feeling the sharp pain in his back on

March 14, 2012, he continued to work the rest of the day and did not report

the incident.  The claimant testified that he reported back to work the next day

with continued pain and advised his supervisor, Mr. Scott O’Rear, of the

incident.  The claimant testified he thought he may have had just a strain or

sprain but did seek the treatment of a chiropractor.  The evidence shows that

the claimant’s supervisor, Mr. Scott O’Rear, testified he did recall the claimant

coming to him on or about March 15, 2012, to report an incident that took

place the previous day.  Mr. O’Rear testified in his deposition found at

Claimant’s Exhibit 4, page 11, that the claimant wanted to go to a chiropractor

and Mr. O’Rear allowed the claimant to take off work on March 16, 2012, to

see a chiropractor.  (Cl. Ex. 4, p. 11, lines 3-9)  Mr. O’Rear testified that the

claimant did not want to go to a doctor but wanted to seek the services of a
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chiropractor.  Mr. O’Rear testified that when the claimant came back the

following Monday he had no issues and did not request to see a doctor.  The

claimant testified that after seeing the chiropractor, Dr. Norwood, on

March 16, 2012, he continued to work for the respondent employer until

May 15, 2012.  However, the claimant testified that his back was progressively

getting worse since the March 14, 2012, incident:

Q Okay.  And how did you feel at the end of each day?

A Tired and sore.

Q How was your back doing?

A Progressively getting worse, I would say.  It would be sore
at the end of each day.  Every morning getting out of bed and
trying to get ready for work, I was starting to have more and more
pain.  (T. p. 19, lines 1-8)

The claimant testified that his back was progressively getting worse

since the March 14, 2012, incident and on May 15, 2012, the claimant testified

his back pain was “killing me.”  (T. p. 19, lines 24-25)  The claimant testified

that with his back pain at a point he could no longer continue his regular work

duties he again contacted his supervisor, Mr. Scott O’Rear.  The claimant

testified that he advised his supervisor his back wasn’t getting any better and

the claimant was then directed to speak to Mr. Gary Fielder, who was the

safety director for the respondent employer at that time.  The claimant testified

Mr. Fielder advised him to see a doctor if that’s what he felt he needed.  (T. p.
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21, lines 2-9)  The claimant testified that he then went to Mercy Business

Health which is also known as St. Joseph’s.  

The medical records show the claimant reported to Mercy Business

Health in Hot Springs on May 16, 2012.  The Mercy Business Health report

from May 16, 2012, diagnosed the claimant with “Lumbar strain with radicular

signs and symptoms in the S1 distribution on the right leg.”  (Cl. Ex. 1, p. 4)

The claimant was released with restrictions of no kneeling, squatting, climbing

stairs, or lifting over ten pounds.  (Cl. Ex. 1, p. 5)  An MRI was also ordered

on the claimant’s lumbar spine and was conducted on June 1, 2012, which

found “Multilevel degenerative disc disease involving the L2-L3 through the

L5-S1 levels, most significant at L4-L5 with a diffuse disc bulge and

superimposed right paracentral disc protrusion causing severe central canal

stenosis.  Additionally, there is likely impingement on the downward

descending L5 nerve roots at this level.”  (Cl. Ex. 1, p. 6)  After the MRI, the

medical records show the claimant was recommended to continue with his

work restrictions and was prescribed Naprosyn, Flexeril, Ultracet and referred

for a neurological evaluation.  (Cl. Ex. 1, p. 8)  On July 6, 2012, the claimant

was treated by Dr. Zachary Mason who recommended the claimant have

surgery which would involve a right-sided laminotomy/discectomy.  (Cl. Ex. 1,

p. 12)  Dr. Mason went on to recommend in his report that the claimant have

an epidural steroid injection to see if this would help his condition.  The
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claimant testified at the full hearing that Dr. Mason wanted to try the epidural

steroid injections before taking the surgery route.  The claimant testified he

was sent to Dr. Rosenzweig who performed one epidural steroid injection that

did give him some benefit.  (T. p. 23, lines 8-18)  The claimant testified he was

not allowed to go back for any other epidural steroid injections and at that

point the respondents denied his claim in its entirety.

The claimant contends that he sustained a compensable back injury

while working for the respondents on March 14, 2012, and is entitled to all

associated medical treatment, temporary total disability benefits, and

attorney’s fees.  Respondents contend the claimant did not sustain a

compensable back injury by specific incident on March 14, 2012.  

ADJUDICATION

Claimant’s claim is for a specific injury identifiable by time and place of

occurrence.  The Commission has stated in Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that

pursuant to Act 796 of 1993, the following must be shown in order to establish

the compensability of an injury occurring after July 1, 1993:

proof by a preponderance of the evidence of an injury arising out of and in the

course of his employment;

1) Proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment.
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2) Proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body
which required medical services or resulted in disability or
death.

3) Medical evidence supported by objective findings, as
defined in Ark. Code Ann. § 11-9-102(16), establishing the
injury.

4) Proof by a preponderance of the evidence that the injury
was caused by a specific incident and is identifiable by
time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has met his burden of

proving  by a preponderance of the evidence that he suffered a compensable

back injury by specific incident on March 14, 2012.  It must be noted, that this

claim turns largely on the credibility of the claimant.  After having had the

opportunity to observe the claimant’s demeanor during the hearing and after

evaluation of his testimony, I find the claimant was a credible witness and that

his testimony is entitled to great weight.  Based upon the claimant’s testimony

as well as the remaining evidence which corroborates that testimony such as

the consistent history of reporting as evidenced by the deposition of Mr. Scott

O’Rear, I find the claimant has proven by a preponderance of the evidence

that his injury arose out of and in the course of his employment with the

respondents and that it was caused by a specific incident identifiable by time

and place of occurrence on March 14, 2012.
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Mr. Scott O’Rear, the claimant’s supervisor, corroborated the claimant’s

testimony that he reported a back problem while lifting pipe on May 14, 2012.

Mr. O’Rear testified under deposition the claimant advised him on or about

March 15, 2012, of the incident and gave the claimant a day off on March 16,

2012, to go see a chiropractor.  The claimant credibly testified he continued

to work but that his back pain continued to increase until he could no longer

perform his job duties in May of 2012.  I find the claimant has proven by a

preponderance of the evidence that the back injury of March 14, 2012, caused

internal physical harm to his body which required medical services and that

he has offered medical evidence supported by objective findings establishing

the injury.  Here, the MRI found at Claimant’s Exhibit 1, page 6, clearly shows

the claimant has disc bulge and protrusion at the L4-L5 level with likely

impingement on the L5 nerve root.  Accordingly, based upon the foregoing

evidence, I find the claimant has met each requirement of compensability and

therefore find that he has proven by a preponderance of the evidence that he

suffered a compensable injury to his back while working for the respondents

on or about March 14, 2012.  

The claimant contends that as a result of his compensable back injury

he is entitled to temporary total disability benefits from July 17, 2012, to a date

to be determined.  (T. p. 6, lines 16-18)  In order to be entitled to temporary

total disability benefits the claimant has the burden of proving by a
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preponderance of the evidence that he remained within his healing period and

that he suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp.

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  

Here, even though the claimant remains within his healing period for the

period of temporary total disability requested, the claimant has failed to prove

by a preponderance of the evidence that he was totally incapacitated from

working during the period of temporary total disability now requested.  I find

that the claimant has failed to prove by a preponderance of the evidence that

he is entitled to temporary total disability benefits for a number of reasons.

First, by the claimant’s own testimony his restrictions are “light duty”:

Q Okay.  Now on May 16 th, you were given those light duty
restrictions, is that right?  

A Yes.

Q Has any doctor ever changed those?

A No, Ma’am.  (T. pp. 25-26, lines 22-25 & 1)

Further, the claimant testified he is currently able to do some fishing,

hunting, and lawn mowing.  The claimant further testified he was able to earn

money for the lawn mowing during some of the time periods which temporary

total disability is requested.  (T. p. 26, lines 16-25)  The evidence now before

the Commission shows the claimant has light duty restrictions but no doctor

has advised the claimant to remain off work.  Further, the evidence shows the
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claimant has been earning money for mowing lawns and continues to have

“light duty” work recommended by his physician.  Based upon the credible

evidence now before the Commission, I find the claimant has failed to prove

by a preponderance of the evidence that he is entitled to temporary total

disability benefits from July 17, 2012, to a date to be determined.

Arkansas Code Annotated § 11-9-508(a) states that an employer shall

provide for an injured employee such medical treatment as may be necessary

in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  The claimant must prove

by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Geo Specialty Chemical

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  I find that the claimant

has proven by a preponderance of the evidence that all of the medical

treatment contained in the record herein related to the claimant’s back has

been reasonable, necessary, and related to the claimant’s compensable back

injury of March 14, 2012.  Therefore, respondents are hereby ordered and

directed to pay for all medical treatment contained in the record herein related

to the claimant’s back forthwith pursuant to Commission Rule 99.30.

AWARD

Claimant has met his burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his back while employed
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by the respondents on or about March 14, 2012.  Respondents are liable for

payment of all reasonable and necessary medical treatment provided in

connection with the claimant’s compensable back injury.  Claimant has failed

to prove by a preponderance of the evidence that he is entitled to temporary

total disability benefits as a result of his compensable injury.

Pursuant to Ark. Code Ann. § 11-9-715(a)(1)(B)(ii), attorney’s fees are

awarded “only on the amount of compensation for indemnity benefits

controverted and awarded.”  Here, no indemnity benefits were controverted

and awarded; therefore, no attorney’s fee has been awarded.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


