
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  G200970

JERRY D. GRANT, II, EMPLOYEE CLAIMANT

CC INDUSTRIES, INC./GREAT DANE TRAILERS, 
EMPLOYER RESPONDENT

AMERICAN ZURICH INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED SEPTEMBER 24, 2013

Hearing before Chief Administrative Law Judge David Greenbaum on
September 13, 2013, at Jonesboro, Craighead County, Arkansas.

Claimant, pro se,  failed to appear.

Respondents represented by Mr. Guy Alton Wade, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on September 13, 2013, to determine

whether this claim should   be   dismissed   for want   of  prosecution 

pursuant  to  Ark.  Code  Ann. §11-9-702 and Commission Rule 099.13.

After a review of the Commission file, I find that the Motion to Dismiss

this claim without prejudice should be denied.  A procedural history of the

claim was read into the record, as well as documented by various exhibits to

support this determination.  However, as will be set out further below, it is my

opinion that unless the claimant files a claim for benefits, the claim will be
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barred by operation of law, specifically, based upon the applicable statute of

limitations.  Ark. Code Ann. §11-9-702(a)-(b).

The immediate claim concerns an alleged accident on or about

December 23, 2011.  A Commission form AR-1, Employer’s First Report of

Injury, as well as a Commission form AR-2, Employer’s Intent to Accept or

Controvert the Claim was filed on February 3, 2012.  The form reflects that the

employer controverted the alleged injury, maintaining that the claimant was

non-compliant with his physician’s treatment plan and had discontinued

treatment on his own.  By form-letter dated February 6, 2012, the Commission

notified the claimant that the employer was denying the claim.  In a letter

dated February 24, 2012, and received on February 27, 2012, the Wren Law

Firm advised that said firm represented the claimant.  By letter dated February

27, 2012, the Commission’s Clerk acknowledged the notice of representation.

Next, the respondent/carrier filed a Commission form AR-4, dated March 15,

2012, reflecting the payment of some medical expenses by respondents prior

to controverting the claim.  Acknowledgment of the Commission form AR-4

was sent on March 16, 2012.  Next, respondent’s attorney filed a notice of

representation dated December 28, 2012, which was received on January 4,

2013.  The Commission’s Clerk, by letter dated January 4, 2013,

acknowledged the representation by respondent’s attorney. 



-3-GRANT, JERRY – G200970

No further communications were received in this claim until claimant’s

attorney filed a letter dated March 5, 2013, reflecting that the firm no longer

represented the claimant while, at the same time, filing an attorney’s fee lien.

The correspondence was received on March 7, 2013.  In a letter dated March

8, 2013, the Clerk acknowledged the correspondence while advising that

pursuant to Commission Advisory 2003-2, the claim would be forwarded to the

Full Commission for consideration of the Motion to Withdraw as counsel.  An

Order was filed on March 27, 2013, granting the claimant’s attorney’s Motion

to Withdraw.  (Comm. Ex. 10)

The Commission file reflects subsequent correspondence exchanged

between the Commission’s Clerk and the claimant’s former attorney

concerning the filing of an attorney’s fee lien.  Thereafter, by letter dated June

3, 2013, respondent’s attorney sent a letter to the Commission’s Clerk,

requesting that the claim be dismissed for lack of prosecution.  In response,

the Commission’s Clerk, by a letter dated June 7, 2013, advised that no

record could be found of the clamant or his attorney having filed a

Commission form AR-C.  Accordingly, the Clerk declined to take any action

on respondent’s request.  Next, respondent’s attorney sent a letter dated July

3, 2013, again requesting that the claim be dismissed for lack of prosecution.

Respondent’s attorney requested that the claim be assigned to an
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Administrative Law Judge to consider an enclosed Order of Dismissal.  The

claim was then assigned to the Adjudication Division for consideration of

respondent’s request.  

On July 15, 2013, this Administrative Law Judge sent the claimant a

letter advising him that a Motion to Dismiss had been filed in this case.  The

claimant was granted twenty (20) days to respond to the Motion or request a

hearing.  The letter was sent both Certified-Mail, Return Receipt Requested,

as well as First-Class mail.  Return receipt reflects that the claimant received

the notice by the certified-mail on July 29, 2013.  Pursuant to respondent’s

request, the claim was scheduled for a hearing on the Motion.  Notice of the

Hearing was sent August 6, 2013, scheduling the matter for a hearing on

September 13, 2013.  The subject of the hearing was limited to respondent’s

Motion to Dismiss the claim.  The Notice of Hearing was sent Certified-Mail,

Return Receipt Requested, as well as First-Class mail.  The claimant failed

and/or refused to appear at the scheduled hearing.  The return receipt reflects

that the claimant received the notice by delivery on August 15, 2013.

Respondents made various oral arguments in support of its Motion at the

hearing.  Respondents pointed out that after the claimant’s former attorney

filed notice of representation, respondents submitted various discovery

requests which the claimant failed and/or refused to answer.  As set out
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above, claimant’s attorney subsequently withdrew as attorney-of-record.  At

the hearing, respondent’s attorney conceded that he was unaware of any

claim for benefits being filed, save the notice of representation previously

identified.  In view of the foregoing, I hereby make the following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. Although an Employer’s First Report of Industrial Injury was filed on

February 3, 2012, alleging an injury on December 23, 2011, no claim

for benefits has been filed in this claim. 

3. Respondents have controverted this claim in its entirety. 

DISCUSSION

There are two (2) provisions addressing the dismissal of workers’

compensation claims:

Ark. Code Ann. §11-9-702(a)(4) states:

If within six (6) months after the filing of a claim for compensation, no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within the limitation periods
specified in sub-divisions (a) & (c) of this section.

Commission Rule 099.13 provides:

The Commission may, in its discretion, postpone or reset hearings at
the instance of either party or on its own Motion.  No case set for
hearing shall be postponed except by approval of the Commission or
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the Administrative Law Judge.

In the event neither party appears at the initial hearing, the case may
be dismissed by the Commission or Administrative Law Judge, and
such dismissal order will be come final unless an appeal it timely taken
therefrom, or a proper Motion to re-open his file with the Commission
within thirty (30) days from receipt of the Order.

Upon meritorious application to the Commission from either party or an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

An initial claim filing for compensation is not defined by Ark. Code Ann.

§11-9-102 or 11-9-702(a).   Claims for additional compensation are treated

separately in subsection 702(b), see also Miller v. Southern Machinery & Iron

Worls, 239 Ark. 281, 388S.W.2d 391 (1965)

Traditionally, the Commission has accepted letters as the filing of a

claim, particularly from unrepresented claimants, provided the claim for

compensation is clear, direct, and a definite call for immediate action by the

Commission.  Little v. Smith, 223 Ark. 601, 267 S.W.2d 511 (1954), Cook v.

Southwestern Bell, 21 Ark. App. 29, 727 S.W.2d 862 (1987), Downing v.

University of Arkansas/Death & PTD Fund, Full Commission Opinion of March

16, 1999, (E209360).

Respondents have failed to prove that the claimant has filed a claim for

compensation concerning any alleged injury sustained on December 23, 2011.

The Full Workers’ Compensation Commission has previously held that a claim

cannot be dismissed absence documentation and/or evidence showing that

the claimant filed a claim for compensation.  (Typically, a Commission form
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AR-C) See, Sinclair v. Magnolia Hospital, AWCC #E703502,  Full Commission

Opinion filed December 22, 1999.

I feel compelled to point out that a dismissal for want of

prosecution would be without prejudice, to the claimant filing a claim for

benefits within the statutory time limits imposed by Arkansas law,

specifically, two (2) years from the date of the alleged injury and one (1)

year from the date of last payment of benefits whichever is greater.

This same time limit applies to this claim which has not been filed.

In view of the foregoing, respondent’s request that the claim be

dismissed for lack of prosecution is respectfully denied.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


