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STATEMENT OF THE CASE

A hearing was conducted on April 26, 2013, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on March 27, 2013, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, as well as their respective contentions were correctly set out

in the Prehearing Order.  Initially, respondents raised the issue of statute of

limitations as an affirmative defense.  However, at the hearing, respondents

announced that it was no longer asserting the statute of limitations.   A copy of the

Prehearing Order was introduced, without objection, as “Commission’s Exhibit 1.”
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It was stipulated that the Arkansas Workers’ Compensation Commission had

jurisdiction over this claim; that the employee/employer/carrier relationship existed

at all relevant times, including April 13, 2010; that the claimant’s average weekly

wage was sufficient to entitle her to compensation rates of $359.00 per week for

temporary total disability and $269.00 per week for permanent partial disability; and

that the claim had been controverted in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If answered affirmatively, claimant’s entitlement to

associated benefits must be addressed.

Claimant contended, in summary, that she sustained a compensable cervical

injury, as well as a low back strain as the result of a specific incident when she was

involved in a motor vehicle accident on April 13, 2010; that respondents should be

held responsible for all medical and related treatment, including, but not limited to

a proposed cervical surgery, together with continued reasonably necessary medical

treatment; that she would be entitled to temporary total disability following the

surgery in the event compensability was awarded; together with a controverted

attorney’s fee on any benefits awarded.  The claimant specifically reserved

additional entitlements, pending a determination on compensability.

The respondents contended that the claimant did not sustain an injury arising

out of and during the course of her employment, specifically maintaining that the

claimant was not providing employment related services at the time of the injury.
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The claimant, Beth Ann Grant,  was the only witness to testify.   The record

is  composed  solely  of  the transcript of the April 26, 2013, hearing containing

thirty-six (36) pages of medical exhibits introduced as “Claimant’s Exhibit A.”

Subsequent to the hearing, claimant’s attorney submitted a letter brief addressing

the issue of whether the claimant was providing employment services at the time

of the motor vehicle accident which as been blue-backed and made a part of the

record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

she sustained a cervical injury as the result of a motor vehicle accident which

arose out of and during the course of her employment on April 13, 2010, and

is entitled to all appropriate workers’ compensation benefits.  The claimant

was providing employment related services at the time of the motor vehicle
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accident.

4. All additional issues are, by necessity, reserved.

DISCUSSION

The claimant was the only lay witness to testify.  I found the claimant to be

an extremely credible witness.  Although respondents reserved the right to call

Gloria Roark and/or Rebecca Roddy as witnesses, the claimant’s testimony was

undisputed.  In fact, all of the relevant facts are basically undisputed.

The  claimant, Beth  Grant, testified  in  her own behalf.  The claimant is

forty-five (45) years old.  On and before April 13, 2010, the claimant was employed

as an animal control officer for the City of Jonesboro.  The claimant had worked as

a animal control officer for approximately eight (8) years.  Her duties consisted

basically of picking up stray animals, injured animals, and animals that had either

died or been killed.  In addition, animal control officers enforced all city laws

involving animals.  It is undisputed that the claimant was injured in a motor vehicle

accident on April 13, 2010.  The claimant was on her way home from work and was

stopped in traffic when another vehicle slammed into the back of the truck she was

driving.  The claimant was driving a city issued pick-up truck at the time of the

accident.  The claimant testified that at the time of the accident, she had her

dispatch radio on because she was expected to respond to all calls until she

reached her home.  The claimant further testified that she had responded to

numerous calls on her way to work and home from work in the past.  She stated that
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she would not refuse a call while on her way to and from work, and would expect

to be disciplined if she failed to respond to a call.  Essentially, the record

established that animal control officers were under a duty to respond to calls either

on the way to work, prior to checking in for the day, or on the way home from work,

after clocking out.  A portion of the claimant’s testimony is set out below:

Q     Okay, so you have an office that you go to every day?

A     Yes.

Q     Okay, and where is that office in relationship to your home?

A     Well, the office is at 6119 East Highland and my home is out on 141, so it was
approximately – 

Q     Well, I mean – 

A     Mileagewise?

Q     Yes, ma’am.

A     Approximately seven miles away, eight miles away.

Q     All right.  I’m trying to visualize this, and you are not just driving around the City
looking for things to do, you report to an office every morning, right?

A     Yes.

Q     And you’re dispatched from the office, is that right?

A     Yes.

Q     Unless you receive a call while you’re in transit to the office or returning home?

A     Yes, we are either dispatched through the office or through 911 dispatch, and
we also do drive around and look for like stray animals and stuff.

Q     During your workday?
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A     Yes.

Q     How many animal control officers are there in the City of Jonesboro?

A     Five, I think.

Q     Okay, and how many work in a given shift, an eight hour shift?

A     All of them, all five of them.

Q     All five?

A     Yes.

Q     So is it basically everybody works the same shift?

A     Yes.  There would be one officer on call every week that would be available to
be called out during the nighttime hours.

Q     So it’s basically an eight hour day for everybody but that one officer is on call
the remaining 16 hours?

A     Yes.

Q     Is that right?

A     Yes.

Q     And do all five animal control officers have an animal control vehicle?

A     Yes.

Q     It’s not a matter of getting in your personal vehicle, driving to the office and
waiting to be dispatched; you are – all of the officers have a vehicle provided by the
City?

A     Yes.

Q     And it’s your testimony that you’re on call or subject to call any time you are in
that City vehicle?

A     Yes, sir.
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Q     Whether you’re coming to work or going home from work?

A     Yes, sir.

Q     And once you get home, the radio is off.  Are you permitted to use that City
vehicle for any personal use?

A     No, sir.

Q     Violation of city policy if you use it for personal use?

A     Yes, sir.

Q     Okay.  And it’s your testimony that more times than you can remember you
have been dispatched while either going to work or returning from work?

A     Yes, sir.

Q     And do you have any option as to – I mean, if they call you and you are on your
way – or you are on your way home and you have something, can you refuse a call?

A     No.

Q     No?

A     No, that would be very bad.  You’re expected to respond.  (Tr.27-29)

ADJUDICATION

Ark. Code Ann. §11-9-102 requires that an employee be performing

“employment services” for an injury to be deemed compensable.  Arkansas Courts

have held that an employee is performing “employment services” when he or she

“is doing something that is generally required by his or her employer.”  Pifer v.

Single Source Transportation, 347 Ark. 851, 857, 69 S.W.3d 1, 4 (2002).  See also

Collins v. Excell Specialty Prods., 347 Ark. 811, 816, 69 S.W.3d 14, 18 (2002);

White v. Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999); Olsten
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Kimberly Quality Care v. Pettey, 328 Ark. 381, 384, 944 S.W.2d 524, 526 (1997).

For example, in Pifer, an employee was returning from a break to resume the

work required by his employer when he was injured.  The Court then held that the

employee’s “conduct in returning to his truck was entirely consistent with the

employer’s interest in advancing the work.”  Id.  Likewise, Texarkana Sch. Dist. v.

Conner, 373 Ark. 372, 284 S.W.3d 57 (2008), held that am employee was providing

employment services when he remained on-call during breaks and was required to

end his break to respond to any matter which arose that needed his attention.

Additionally, Ray v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558

(1999) involved a food-service employee who slipped and fell while getting a snack

during one of her paid breaks.  The Court of Appeals found that the claimant was

performing employment services at the time because she was required to come off

her break in order to assist students.  Id.  Lastly, the Court, in White v. Georgia-

Pacific Corp. held that injuries sustained by an employee while on a smoke break

were compensable because the employee was required to monitor his work are

during the break.  6 S.W.3d at 102.  The common denominator in each of those

cases was an employee who was required by his or her employer to come off a

break if called or requested to do so.

In Wallace v. West Fraser South, Inc., 225 S.W.3d 361, 365 (Ark. 2006), the

Arkansas Supreme Court declined to set a bright line rule but set forth certain

factors to be used in a case-by-case basis to determine what constitutes
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“employment services.”  The factors include whether the injury occurred within the

time and boundaries of the employment and if the employee was carrying out the

employer’s purpose or advancing the employer’s interest directly or indirectly.” Id.

The Court held that the latter factor was the most critical in an employment services

case.

There are plenty of cases that demonstrate when an employee was not

performing employment services.  See, Haynes v. Ozark Guidance Center, Inc.,

2011 Ark. App. 396, 384 S.W.3d 570; Hill v. LDA Leasing, Inc., 2010 Ark. App. 271,

374 S.W.3d 268; McKinney v. Trane Co., 84 Ark. App. 424, 143 S.W.3d 581 (2004);

Smith v. City of Fort Smith, 84 Ark. App. 430, 143 S.W.3d 593 (2004); Harding v.

City of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998).  The common finding

in these cases was that the employee was not doing anything at the time of his or

her injury to advance the employer’s interest, along with not performing any services

inherently necessary, required for employee’s primary job.

Respondents assert that the claimant was not providing employment services

at the time of her motor vehicle accident and that her injury is not compensable.

Respondents’ assertion is simply not supported by either the facts or the law.

Admittedly, most employees are not providing employment related services when

either going to work or returning from work.  However, animal control officers are

expected and required to respond to calls from the city dispatcher at all times while

driving the employer’s vehicle.  In fact, there would be no rational basis for
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permitting a city animal control officer to drive a city truck if they were not required

to respond at all times while driving the company vehicle.  Because the claimant

was prepared and required to respond at all times while driving the city truck, she

was in the course and scope of employment and advancing her employer’s interests

when she was rear-ended by another vehicle.  Accordingly, I find that the claimant

has proven, by a preponderance of the evidence, that she was performing

employment services at the time of her accident and injury.  In view of the foregoing,

I hereby make the following:

AWARD

Respondent, Arkansas Municipal League – Workers’ Compensation Trust,

is hereby directed and ordered to pay all outstanding hospital, medical, and related

expenses as the result of the claimant’s April 13, 2010, accident, and respondents

remain responsible for continued, reasonably necessary medical treatment.

Because there is no credible medical evidence finding the claimant totally

disabled, to date, no indemnity benefits are awarded herein.  In fact, none have

been requested retroactively.  The record reflects that the claimant continued

working until she voluntarily terminated her employment.  The claimant has primarily

requested a determination on compensability in order to obtain medical treatment.

Further, because there has been no development of the medical evidence since

January 6, 2011, claimant’s entitlement to additional benefits, including, but not

limited to previously proposed cervical surgery, as well as all indemnity benefits
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have been specifically reserved.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


