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STATEMENT OF THE CASE

A hearing was held on February 7, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on November 30,

2012.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about March

18, 2011, when the claimant sustained a compensable injury.
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3. Claimant’s average weekly wage was sufficient to entitle him to

compensation rates of $575.00 for temporary total disability benefits

and $431.00 for permanent partial disability benefits.

4. Claimant was assigned a two percent (2%) physical impairment rating

to the left knee.

By agreement of the parties, the issues to be decided are as follows:

1. Compensability of an alleged back injury on March 18, 2011.

2. Claimant’s entitlement to additional medical benefits for the back

injury.

3. Claimant’s entitlement to additional temporary total disability benefits

from the date last paid, i.e. August 31, 2011, and continuing through

June 11, 2012.

4. Controversion and attorney’s fees.

5. All other issues are reserved. 

The record consists of a one volume transcript of the February 7, 2013, hearing,

consisting of the testimony of Charles Graham, Curtis Graham, Scott Hafer, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (Medical Records with Index); Respondents’ Exhibit

No. 1 (Medical Records with Index); and Respondents’ Exhibit No. 2 (Non-Medical

Documents with Index).
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SUMMARY OF EVIDENCE

Charles Graham testified for the claimant.  He is a minister and the claimant’s

brother.  He testified that he moved back to Arkansas four years ago and sees his

brother almost every day since he lives three miles down the road from him.  He

explained that he came home often prior to his return to Arkansas.  He is familiar

with the claimant’s accident on March 18, 2011, and his medical treatment.  He

understood that the insurance company had agreed that his brother hurt his knee

in the work accident and had paid benefits, but that the insurance company had

denied treatment for his back in April of 2011.  He testified that his brother sought

treatment for his back with the knowledge that the insurance company was not

paying for the treatment.  He testified that even though his brother had sought

medical treatment for his back in 1987 and 1996, he worked for the last 10 to 15

years without restraints or complaints of back problems.  He did not observe any

limitations with respect to his brother’s back for the ten years preceding his work

accident.

After the accident, he assumed power of attorney for his brother both

medically and financially to make sure he was cared for.  He explained that he was

with the claimant at the emergency room and personally observed him in

excruciating pain when the PA touched portions of his back.  Charles explained that

he requested an MRI because it was not initially done.  He also underwent later

treatment and testing by Dr. Seale which Charles paid for out-of-pocket after the

insurance company had notified him that they were not paying for the treatment.
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He testified that Curtis did not get the physical therapy recommended by Dr. Seale

because he did not have the financial means to get it on his own.  He believed his

brother had the injection treatments.  He agreed that the claimant had not received

medical treatment for his back since June 11, 2012.

On cross-examination, Charles explained that he had no formal medical

training.  He agreed that his brother had health insurance as an Alderman for the

City of Dermott.  He was with his brother when he completed his unemployment

application in late August or early September of 2011 and was aware he drew some

benefits.  He knew his brother was on a restricted release from the doctor.  Curtis

lives with another brother, Stanley. 

Curtis Graham is sixty-one years old.  He completed the twelfth grade but did

not graduate from high school.   On March 18, 2011, Curtis was employed by Get

Rid of It of Arkansas, a sanitation company. He drove a truck and picked up

garbage in Chicot County.  He had worked there for approximately six years.  He

explained he had worked most of that day.  He had been to the landfill in Louisiana.

He had finished his route.  He went to the dumpster.  He got up on the dumpster to

fix the lid.  As he turned around, he stepped in the groove and fell off the dumpster

which was approximately six foot tall.  He got his foot hung and twisted to avoid

falling on his face.  He landed on his tailbone.  He could not move and had to drag

himself to the truck.  He hurt his knee and had numbness and no feeling in his back.

He called in to report the injury, drove the truck back to the yard near Lake Village,

told the owner about his injury and that he was going to the doctor, and went to the
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emergency room at Chicot Memorial.   He underwent tests on his knee and back.

He ultimately underwent arthroscopic surgery on his knee by Dr. Henceroth in

Greenville.  He had an MRI scan on his back one week after the accident at Chicot

Memorial.  He saw Dr. Seale in April and continued to treat with him for his back.

The insurance company paid for his treatment on his knee with Dr. Henceroth and

paid some temporary disability.  Based on his tests, Dr. Seale recommended

physical therapy, injections, and medications for his back.  Graham received the

medication but did not receive the injections or physical therapy.

Graham recalled having car accidents in 1987 and 1996, but returned to work

after both of those accidents.  He has never had surgery on his back.  He had

worked every day all day for six years for Get Rid of It of Arkansas  without any back

problems prior to the injury.  He passed the required physical to get the job.  He was

released to return to work by Dr. Seale in June of 2012. He had been released

earlier by Dr. Henceroth without restrictions in connection with his knee, but had

been placed on lifting restrictions by Dr. Seale.  His job required him to lift more than

the 15 or 20 pound restriction.  

Two years prior to the injury, he was working a commercial route driving a

front-loader picking up commercial dumpsters.  There were no witnesses to his fall

on the day of his injury.  

He was involved in a significant car wreck on November 1, 2011.  His car was

hit and knocked into a concrete embankment.  It took them twenty minutes to get

him out of the car.  He was knocked unconscious and taken by ambulance to the
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emergency room at UAMS.  He underwent right hip surgery as a result of the wreck.

He also reported to the hospital that he had hurt his low back.  He underwent a

lumber CT scan.  He drew unemployment benefits from September 3, 2011, until

November 1, 2011.  The benefits were paid based on his representations that he

was able to work full-duty without restrictions.  It was after the wreck that he went

back off work with restrictions.

Scott Hafer testified for the respondents.  He works as the Controller of Get

Rid of It.  He was familiar with Graham and his workers’ compensation claim.  He

became aware that Dr. Henceroth released Graham to return to work on August 31,

2011.   After another employee quit, he offered Graham a job in October to handle

a shortened front-load route in Chicot County, in an area close to where Graham

lives.  He considered Graham a good employee.  He never heard back from

Graham after he made him the offer over the telephone.  He tried to reach Graham

again in January to make the same offer of employment, but was not able to reach

him.  He was not aware that Graham had been placed on restrictions by Dr. Seale.

Hafer agreed that Graham would not have been able to perform the job offered with

the restrictions with respect to his back.  He explained that they currently have

people from El Dorado doing the routes, but would prefer to have Graham because

he was dependable, local, and trained to do the job.  

On rebuttal, Graham testified that he did not recall any conversations with

Hafer about a job and did not receive any written correspondence concerning a job

with Get Rid of It.  
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Medical records reveal that the claimant sought treatment at Chicot

Memorial Medical Center on March 18, 2011, with complaints of pain in his right

arm, elbow, hand, ribs and left knee when he fell off his garbage truck.  He

underwent x-rays of his right hip and ribs, right elbow and arm and hand, and left

knee.  On March 21, 2011, Graham returned with complaints of continued pain in

his right hip and low back, right rib, right elbow, and left knee.  His physical

examination revealed a muscle spasm in his lumbar spine.  He was referred to an

neuro-specialist who referred him for an MRI of the lumbar spine.  He underwent an

MRI of the lumbar spine on March 25, 2011.  The MRI revealed congenitally

shortened pedicles resulting in congenital spinal stenosis and secondary advanced

degenerative changes most pronounced at L3-4 and L4–5, with no large HNP or

other acute findings.  

On March 31, 2011, he was seen by the emergency room at UAMS with

complaints of pain from a fall from two weeks earlier.  Radiology reports revealed

acute rib fractures of the fifth and sixth ribs on the right in the posterior axillary line

with considerable displacement, and normal findings in connection with the lumbar

spine.  On April 5, 2011, Graham returned for follow-up evaluation with the Lake

Village Clinic.  His test results were reviewed and it was explained to Graham that

the MRI revealed both congenital and degenerative findings that were not a direct

result of the fall and  no acute problems such that his continued back treatment

would probably not be through workers’ compensation.
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On April 20, 2011, the PA with the Lake Village Clinic signed a release taking

him off work until he could be evaluated by Dr. Henceroth.  Graham was evaluated

by Dr. Seale, an orthopedic specialist, on April 27, 2011.  Seale noted mild

degenerative changes of the lumbar spine without acute injury.  He recommended

that workers comp should cover conservative care since his symptoms began after

his fall.  He placed him on work restrictions of no bending, twisting, and no lifting

over 20 pounds.  He further noted that surgical intervention was not warranted and

that he would not receive an impairment rating because there was no acute injury.

On October 24, 2011, Graham returned to Seale for follow-up treatment.   He

recommended physical therapy and an L4-5 epidural steroid injection for leg

numbness.  On October 31, 2011, Graham underwent an epidural steroid injection

at L4-5.   On June 12, 2012, Seale determined that Graham had reached maximum

medical improvement with a 0% impairment rating since there were no objective

findings on the MRI or x-rays suggestive of acute injury such as fracture or disc

herniation. 

  FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about March

18, 2011, when the claimant sustained a compensable injury.

3. Claimant’s average weekly wage was sufficient to entitle him to

compensation rates of $575.00 for temporary total disability benefits

and $431.00 for permanent partial disability benefits.
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4. Claimant was assigned a two percent (2%) physical impairment rating

to the left knee.

5. The claimant has failed to prove by a preponderance of the evidence

that he suffered a compensable back injury on March 18, 2011. 

DISCUSSION

The claimant contends that he sustained back and knee injuries due to a

workplace related fall on March 18, 2011.  On April 7, 2012, the compensation

carrier refused him any treatment for his back based on a negative MRI finding from

a Dr. Gregory, even though his appointed medical provider found that he was

experiencing tenderness and muscle spasms in his back.  Claimant still experienced

significant back pain and had to go see a physician who has medical experience in

back injuries.  That physician found that using current objective findings, “at least

51% of his symptoms are directly related to his work injury on 3/18/11.”  He also

found that claimant’s problems will progress over time.  The claimant contends that

he suffered a compensable back injury at the same time he suffered the

compensable knee injury which has been accepted.  The claimant contends he is

entitled to reasonable, necessary, and related medical treatment for his back injury.

He further contends that he is entitled to additional temporary total disability benefits

from the date last paid and continuing through June 11, 2012.

The respondents contend that all appropriate benefits have been paid with

regard to this claim.  The medical documentation does not support entitlement to

additional medical treatment.  Claimant sought unauthorized medical care outside

the workers’ compensation approved doctors.  It is respondents’ position they
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should not be liable for medical expenses that were unauthorized.  Additionally,

respondents contend the claimant was involved in a motor vehicle accident on

January 1, 2011, which accident acted as an independent intervening cause

relieving the respondents of liability for benefits associated with the claimant’s

injuries subsequent to that time.  The respondents contend the claimant was

released to return to work with no restrictions on September 1, 2011, and refused

employment from respondent employer.  The respondents further contend that if

benefits are awarded, they are entitled to an offset for any unemployment benefits

received by the claimant.

I. COMPENSABILITY OF BACK INJURY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n accidental

injury causing internal or external physical harm to the body or accidental injury to

prosthetic appliances, including eyeglasses, contact lenses, or hearing aids, arising

out of and in the course of employment and which requires medical services or

results in disability or death.  An injury is “accidental” only if it is caused by a specific

incident and is identifiable by time and place of occurrence.  A compensable injury

must be established by medical evidence supported by objective findings.  Ark. Code

Ann. § 11-9-102(4)(D). Claimant’s burden of proof shall be a preponderance of the

evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the

compensability of the injury alleged, he fails to establish the compensability of the

claim, and compensation must be denied.
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It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994); Cooper v. Hiland Dairy, 69 Ark.

App. 200, 11 S.W .3d 5 (2000). Furthermore, the Commission is not required to

believe the testimony of the claimant or other witnesses, but may accept and

translate into findings of fact only those portions of the testimony it deems worthy of

belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W .2d 603 (1995).

It is important to note that the claimant’s testimony is never considered

uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842

(1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W .2d 457 (1994).

In the instant case, the evidence demonstrates that claimant suffered a

compensable injury to his left knee as a result of his fall in March of 2011.

Respondents accepted the left knee injury as compensable.  The respondents

denied medical treatment for the claimant’s back. 

In the instant case, the medical records support the conclusion that the

claimant’s back problems were congenital and degenerative and that there were no

objective finding of an acute back injury. After a complete review of the medical

evidence, I find that the objective medical evidence fails to support the claimant’s

contentions that his need for additional treatment to his back as recommended by

Dr. Seale is related to his compensable injury.    

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.
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IT IS SO ORDERED.

 ___________________________

 HONORABLE BARBARA WEBB
Administrative Law Judge


