
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  G205421

BELINDA G. GRADDY, EMPLOYEE CLAIMANT

MADDEN ENTERPRISES, INC., d/b/a
IRBY FUNERAL HOME/PIGGOTT MORTUARY, EMPLOYER RESPONDENT

CONTINENTAL WESTERN INSURANCE COMPANY,
INSURANCE CARRIER/UNION STANDARD
INSURANCE COMPANY, TPA RESPONDENT

OPINION AND ORDER FILED DECEMBER 16, 2013

Hearing before Chief Administrative Law Judge David Greenbaum on December 13,
2013, at Jonesboro, Craighead County, Arkansas.

Claimant failed to appear.

Respondents represented by Mr. David C. Jones, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on December 13, 2013, to determine whether this

claim should   be   dismissed   for want   of  prosecution   pursuant  to  Ark.  Code

Ann. §11-9-702 and Commission Rule 099.13.  

After a full consideration of the facts, issues, and the law, I find that

respondent’s Motion to Dismiss this claim should be granted.  A procedural history

of the claim was read into the record and documented by various exhibits introduced

by the respondents to support this determination.  (Resp. Ex. A, pp.1-18)

The immediate claim concerns an alleged injury sustained on or about

September 24, 2010.  The claim has an unusual procedural history.  It is unclear what

benefits, if any, respondents have paid regarding this claim; however, as set out
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further below, the record reflects that the claimant has failed and/or refused to pursue

her claim.

The claimant, pro se, filed a Commission Form AR-C dated June 27, 2012,

which was received on June 28, 2012, requesting additional medical expenses for an

alleged neck and shoulder injury sustained on September 24, 2010.  In response to

the claim, the Commission’s Operations and Compliance Division sent a form letter

dated June 29, 2012, to the respondent requesting that it file the employer’s first

report of injury, Form 1, as well as employer’s intent to accept or controvert the claim,

Form 2, in response to the Form C.  On July 5, 2012, the respondent filed both forms,

acknowledging an incident occurred on September 24, 2010, while indicating that it

was accepted as a medical only claim and that treatment had been approved a neck

and back injury only on said date.  The claimant was advised that the insurance

carrier had accepted her claim as a “medical only” claim.  The claimant was further

advised that if she had any questions to contact the Legal Advisor Division of the

Arkansas Workers’ Compensation Commission.  Next, a notice of representation was

apparently sent by attorney Daniel Wren on July 16, 2012, stating he was

representing the claimant in this claim.  An acknowledgment dated July 18, 2012, was

sent by the Commission’s Clerk.  However, by letter dated August 27, 2012, the Wren

Law Firm advised that it no longer represented the claimant and would not be

requesting a lien in the claim.  The aforementioned notification was treated as a

Motion to Withdraw.  By letter dated August 30, 2012, the Clerk granted the claimant

ten (10) days to respond to her attorney’s request.  An Order was filed on September
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14, 2012, permitting the claimant’s attorney to withdraw as counsel.  (Resp. Ex. A,

pp.1-11)

Next, on November 12, 2012, the respondent, by and through its claims

adjustor requested that the claim be dismissed for want of prosecution.  The

Commission’s Clerk denied the request, pointing out that it had not been six (6)

months since the Commission Form AR-C had been filed and that the request was

premature.  (Resp. Ex. A, pp.12-13)

No further action was taken by either party until September 20, 2013, at which

time the insurance carrier’s claim adjustor filed a second request to dismiss the claim

for want of prosecution.  A copy of the September 20, 2013, correspondence was

sent to the claimant.  The claimant was advised that the letter was being treated as

a request for dismissal pursuant to Rule 099.13 and Ark. Code Ann.  §11-9-702(d).

The claimant was granted thirty (30) days in which to file an objection.  Apparently,

in response to the Clerk’s September 23, 2013, letter, the claimant sent

correspondence dated September 30, 2013, advising that any dispute would be

between the carrier and Arkansas Blue Cross/Blue Shield, and not the claimant.

Accordingly, an October 11, 2013, letter was sent to the claimant by a Commission

Legal Advisor requesting that the claimant contact the Legal Advisor Division to

discuss her options.  (Resp. Ex. A, pp.14-16)

Because the claimant failed to object to the request for a dismissal, the claim

was assigned to this office to consider respondents’ Motion.  A letter dated October

24, 2013, was sent to the claimant, granting the claimant  twenty (20) days to respond
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to the Motion or request a hearing.  The claimant was advised that failure to respond

could result in the dismissal of her claim.  In response, the claimant sent a letter dated

October 29, 2013, advising that she had  all the dealings with W CC that her health

and nerves could handle.  It appears that the claimant confuses the respondent

insurance carrier with the Workers’ Compensation Commission.  Nevertheless, again,

the claimant stated that her medical treatment was paid by Blue Cross/Blue Shield;

that she no longer had any fight left in her, and that she was sending a copy of her

letter to her insurance company while asserting that the W CC should have paid for

her surgery rather than her personal insurance.  (Comm. Ex. 1)

On November 13, 2013, a Notice of Hearing was sent to the claimant

scheduling the claim for a hearing solely on respondent’s Motion to Dismiss the claim.

The notice was sent Certified Mail, as well as First-Class mail and was received by

the claimant.  The claimant submitted a November 18, 2013, response advising that

she was not pursuing her claim and that as far as she knew Blue Cross/Blue Shield

had paid all her medical.  The claimant stated that if Blue Cross wanted their money

back,  she  would  furnish  them  whatever  information  they  needed.  (Comm. Ex.

2)

As noted above, the claimant failed to appear at the scheduled hearing.

Respondents appeared by and through its attorney and renewed its Motion to Dismiss

the claim.  In view of the foregoing, I hereby make the following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
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claim.

2. On or about September 27, 2012, the claimant filed a claim for additional

medical benefits related to a September 24, 2010, claim.

3. The claimant has failed to prosecute her claim.

4. This claim should be dismissed pursuant to Ark. Code Ann. §11-9-702(d).

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the procedural history reflected above clearly indicates that the claimant has

failed and/or refused to prosecute her claim.  The claimant has been advised that her

failure to pursue the claim would result in a dismissal of her claim.  A hearing was

scheduled at respondent’s  request pursuant to Ark. Code Ann. §11-9-702(d), as well

as Dillard v. Benton County Sheriff’s Office, 87 Ark. App. 379, 192 S.W.3d 27 (2004).

The claimant failed to appear at the scheduled hearing.  In view of the foregoing, it

is hereby determined that this claim should be, and it is hereby dismissed without

prejudice.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


