
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G006929

DARLENE GOW DER, EMPLOYEE CLAIMANT

FORREST CITY PUBLIC SCHOOLS, EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED JUNE 24, 2013

Hearing before Chief Administrative Law Judge David Greenbaum on June 21, 2013,
at Forrest City, St. Francis County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. Jarrod S. Parrish, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on June 21, 2013, to determine whether this claim

should   be   dismissed   for want   of  prosecution   pursuant  to  Ark.  Code  Ann.

§11-9-702 and Commission Rule 099.13.

This claim concerns an injury sustained on December 8, 2009.  Respondents

have paid various medical, including, but not limited to a one-time change of

physician.  In addition, this claim has an extremely unusual procedural history which

will be set out further below.  As noted above, the claimant appeared at the scheduled

hearing; however, her appearance was during the proceeding and after respondents

had renewed its Motion to Dismiss and offered documentary evidence consisting of

twenty-two (22) pages in support of its Motion to Dismiss.  The record reflects that the

claimant failed to timely object to respondents’ Motion to this Commission; however,
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respondents candidly conceded that the claimant wrote to them after the Motion to

Dismiss was filed and requested a hearing without copying the Commission.  The

claimant asserted that she simply requested a hearing based upon correspondence

received from the respondents.

A procedural history of the claim was read into the record at the hearing.  The

Commission file reflects that the claimant, pro se, requested a change of physicians

on July 16, 2010.  The claim was assigned to the Medical Cost Containment Division

which sent the claimant a Commission Form AR-C prior to acting on the request.  The

claim form was filed on August 4, 2010, requesting various benefits, including

additional medical.  The claim was assigned to the Medical Cost Containment

Division and a change of physician Order was filed on December 17, 2010, allowing

the claimant to change physicians from Dr. Terrence Braden to Dr. Sunil Gera.  The

appointment was scheduled for January 6, 2011.  No further action was taken until

April 6, 2012, at which time the claimant’s former attorney filed a second change of

physicians request.  The claim was reassigned to the Medical Cost Containment

Division.  By letter dated April 9, 2012, the Medical Cost Containment Division

advised that it could not grant a second change of physicians.  Next, claimant’s

attorney filed a hearing request, together with a second Commission Form AR-C

which was dated April 11, 2012.  The claim was then assigned to Administrative Law

Judge Andrew Blood for adjudication.  A Prehearing Order and Notice of Hearing was

filed on May 21, 2012, scheduling the claim for a hearing.  The hearing was

scheduled for July 13, 2012.  At the request of the parties, the hearing was
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rescheduled for August 10, 2012.  (Resp. Ex. A, pp.1-9)

Prior to the August 10, 2012, hearing, the claim was settled by a proposed

Joint Petition settlement.  The hearing was cancelled.  A Joint Petition hearing was

conducted on September 14, 2012.  Following the Joint Petition hearing the

settlement proposal was denied.  (Resp. Ex. A, p.10)

No further action was taken until April 8, 2013, at which time the claimant’s

attorney filed a Motion to Withdraw as Counsel of Record.  Following notice to the

claimant, the Full Commission entered an Order filed April 29, 2013, granting the

Motion to be Relieved as Attorney-of-Record.  (Resp. Ex. A, pp.11-16)

Thereafter, respondents filed a Motion to Dismiss the claim for want of

prosecution.  The claim was reassigned to this administrative law judge to consider

respondents’ Motion.  On May 9, 2013, a letter was sent to the claimant advising her

of the Motion to Dismiss and granting the claimant twenty (20) days in which to

respond to the Motion or request a hearing, specifically, by notifying this office in

writing.  The letter was sent to the claimant both Certified Mail, Return Receipt

Requested, as well as First-Class Mail.  The claimant failed to respond.  Accordingly,

pursuant to respondents’ request, a hearing was scheduled pursuant to Dillard v.

Benton County Sheriff’s Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004). The

hearing was scheduled for June 21, 2013, in Forrest City, Arkansas.  Again, the

Notice of Hearing was sent both Certified Mail, as well as First-Class mail.  (Resp. Ex.

A, pp.18-22)

Prior to the scheduled hearing, the claimant wrote a letter which was received
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on June 10, 2013, which contained various allegations, but did not request a hearing.

A copy of the correspondence was promptly sent to respondents’ attorney.  (Comm.

Ex. 1)

As noted above, during the hearing on the Motion, the claimant appeared and

asserted that she had arrived at the Courthouse at 8:30 a.m. despite the Notice

clearly reflecting that the hearing was scheduled for 9:30 a.m.  The claimant

contended that she had specifically requested a hearing while, at the same time

acknowledging that the hearing request had been sent to respondents’ attorney.

Again, respondents candidly acknowledged that it had received the claimant’s hearing

request, but failed to specifically notify my office of the communication.  In view of the

foregoing, further discussions followed on the record concerning the claimant’s rights

and obligations.

The claimant was specifically advised during the hearing on this claim,  of her

right to legal representation; that an attorney could not charge her a fee for

representing her in a workers’ compensation claim without approval of this

Commission; that fees were normally awarded only out of benefits obtained in her

behalf, and that she would only be responsible for a portion of the fee if an attorney

was successful in obtaining benefits for her.  In addition, the claimant was advised

that she had the burden of proving her claim; that she was only entitled to one

hearing; and that, for any reason, if she was unsuccessful, she could not request a

second hearing while maintaining that the reason for any failure to prove the claim

was lack of legal representation.  The claimant was advised that she should either



-5-

seek the services of another attorney or request a hearing on her own.  In addition,

the claimant was advised of her right to consult with a Commission Legal Advisor to

have her rights further explained.  The claimant specifically requested that the

Commission approve a settlement of her claim.  It was apparent that the claimant was

unclear as how to proceed.  Both parties were advised that any settlement would

require further pleadings to be filed with the Commission.  In view of the foregoing,

I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On or about December 8, 2009, the claimant sustained an injury arising out of

and during the course of her employment with Forrest City Public Schools for

which respondents have paid various benefits.

3. The claimant has filed claim for additional benefits on August 4, 2010, as well

as April 11, 2012, which resulted in the scheduling of a hearing without formal

adjudication.

4. Respondents have filed a Motion to Dismiss the claim.  The claimant objects

to the dismissal of her claim and has requested a hearing.

5. Respondents’ Motion to Dismiss should be denied. 

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the claimant appeared at the hearing and objected to the dismissal of her
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claim.  Although the claimant failed to properly contact this Commission, it is

undisputed that she requested a hearing by writing a letter to the respondents.  After

a full consideration of the facts, issues, and the law, I find that a dismissal is not

appropriate in this case.  The claimant has been admonished that the failure to

pursue the claim and file appropriate correspondence would result in the dismissal

of her claim for lack of prosecution.  The claimant was further informed about the

Commission providing legal advisors to assist her in answering any questions

concerning her claim.  In view of the foregoing, respondents’ Motion to Dismiss is

hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


