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Claimant represented by Mr. John P. Talbot, Attorney at Law, Pine Bluff, Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

September 14, 2012, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $391.00/$293.00, in the event the claim is found

to be compensable.  The respondents paid for the ambulance and emergency room

charges before the claim was controverted.  Some expenses were paid by United

Healthcare and Medicare.  The claimant receives Social Security benefits.
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The claimant contends he became entangled in a fishing net and fell,

breaking his right leg.  He seeks payment of medical expenses, temporary total

disability benefits from September 14, 2012, to a date yet to be determined and

attorney’s fees.

The respondents contend the claimant was intoxicated at the time of the

accident and therefore the claim is not compensable.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant; Eddie Allen,

paramedic; Andrew Wargo, workers’ compensation manager; and Bill McCullum,

supervisor.

The claimant, age 67 (D.O.B. December 14, 1945) has a fifth grade

education and work history on cotton farms (chopping, picking cotton, running a

tractor, working in the gin), with the Army Corp of Engineers, and as a commercial

fisherman.  He began work for the respondent employer in July, 1993 at the catfish

hatchery.  His job duties on the night shift required him to check oxygen levels in the

ponds, turn aerators on, and keep birds away.  His health history includes two

workers’ compensation claims for broken fingers and a hernia.  He also suffers from

gastric reflux and alcoholism.

On September 14, 2012, around 8:30 p.m., the claimant was retrieving a

head lamp at the hatchery after his usual chores.  It was getting dark and there were

no outside lights.  He stepped out of his truck and became entangled in a sock or

fishing net that had not been stored away properly.  He broke his leg and had to

crawl to reach his phone.  The claimant called his supervisor who called an

ambulance.
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The claimant was taken to the emergency room and was hospitalized for five

days.  For six weeks he received physical therapy and used crutches or a walker.

During this time, he was unable to drive.  He now has some pain from a screw

working loose in the hardware in his leg.

Five days after the accident, the claimant’s employment was terminated and

he was denied unemployment benefits.  About a month before the hearing, the

claimant found employment driving a tractor.

The claimant stated that on his way to work the night of September 14, 2012,

he stopped to get gas and liquor.  He admitted he drank on the way to work and the

surgery on his leg had to be delayed because he was so intoxicated.  He also said

he never drank in front of co-workers and supervisors.

Eddie Allen, paramedic, testified he smelled alcohol on the claimant and

asked him if he’d been drinking.  The claimant reported a couple of beers.  Mr. Allen

also stated that the claimant was about four feet away from the fishing net.

Andrew Wargo and Bill McCullum testified the claimant was a good

employee and they never saw him drink on the job.  However, his job was important

to keep the fish alive and drinking on the job could not be tolerated.  After this

accident, the claimant was terminated for cause.

Mr. McCullum testified that the company changed the type of net they were

using which necessitated a change in where the net was stored.  However, at the

time of the accident, the net had been stored at that location for a couple of weeks.

When the claimant arrived, it was still daylight and the net was visible.  When Mr.

McCullum received a call from the claimant and arrived on the scene, it was dark.

He testified the claimant was sitting on the ground by his truck and Mr. McCullum

did not move him before the paramedic arrived.



-4-

MEDICAL EVIDENCE

The claimant went to the emergency room on September 15, 2012, and gave

the following history:

pt c/o right leg pain and swelling.  pt fell while working at a fishfarm

pt caught foot in fishing nets and fell from a standing position and
obvious deformity (sic).  Patient laid (sic) on the ground for a couple
of hours because was (sic) unable top (sic) get to his phone.

Current every day smoker
packs/day, TWO
Current ETOH use
Heavy ETOH use

* * *
The patient is admitted to the hospital from the ER for his right tibia
fracture.  He also was intoxicated with a blood alcohol level of 0.26 at
01:55 am.  Upon recheck at 07:02 am, his blood alcohol level was
0.15 and at 14:58 pm it dropped to 0.01.  The patient admits to
drinking a mixed drink consisting of 60% Dr. Pepper and 40% of an
unknown 180 proof (90% alcohol) liquor.  He states he was not drunk
and did not lose consciousness. . . .  He admits he drinks about 6
beers a night 2-3 times per week.  He states he has been hospitalized
for 11 continuous days for alcoholic pancreatitis before.

* * *
Screened patient for signs of alcohol withdrawal . . . patient scored 0
so no alcohol withdrawal prophylaxis medication needed at this time.

The claimant had surgery for comminuted fractures of the fibula and tibia.

He was discharged from the hospital on September 19, 2012, and given instructions

on home exercises and prescribed anti-inflammatories.  Dr. Hoffler does not

specifically comment on work restrictions, the healing period or permanent

impairment.  His report of February 25, 2013, mentions a “clinically healed right

tibial shaft fracture” but he also notes tibial tendon dysfunction and problems with

the hardware.  He recommended the claimant return in four weeks to evaluate

whether additional treatment (injections, walking boot) would be necessary.
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DOCUMENTARY EVIDENCE

The claimant signed a Form AR-N on September 20, 2012, indicating he was

injured on September 14, 2012, when his feet became entangled in a fish net and

he fell, injuring his right leg.  He reported the injury to his employer the same day

but there were no witnesses to the accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents controverted this claim based on the claimant’s admitted

intoxication confirmed by a drug test on the same day as the accident.

Ark. Code Ann. §11-9-102(4)(B)(iv)(a)(b):

Compensable injury does not include:

Injury where the accident was substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

The presence of alcohol, illegal drugs, or prescription drugs used in
contravention of a physician’s orders shall create a rebuttable
presumption that the injury or accident was substantially occasioned
by the use of alcohol, illegal drugs, or prescription drugs used in
contravention of physician’s orders.

The Supreme Court analyzed the intoxication statute Ark. Code Ann. §11-9-

102(5)(B)(iv) (Supp. 1997) with regard to alcohol usage, in ERC Contractor Yard &

Sales v. Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998), and determined the

following:

1. Any amount of an intoxicating  or illegal substance invokes the
presumption that the injury or accident was substantially
occasioned by the use of the intoxicant or illegal substance.

2. Whether a rebuttable presumption is overcome by the
evidence is a question of fact for the Commission to determine.

3. The phrase, "substantially occasioned by" requires that there
be a direct causal link between the use of an intoxicant or
illegal substance and the injury.
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Based on the lay testimony, the positive drug test, and the extent of

intoxication, I find the claimant was heavily intoxicated at the time of the accident

which was the direct cause of the injury.  The claimant was aware of the change in

the fishing nets and where they were stored.  He arrived at work in the daylight

when the nets could easily be visualized.  This accident was avoidable if the

claimant had been sober.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on September 14, 2012, at which time the claimant
was earning sufficient wages to be entitled to a compensation
rate of $391.00/$293.00, in the event the claim is found to be
compensable.  The respondents paid for the ambulance and
emergency room charges before the claim was controverted.
Some expense were paid by United Healthcare and Medicare.
The claimant receives Social Security benefits.

2. The claimant has failed to overcome the presumption that his
injury was substantially occasioned by the use of an intoxicant.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


