
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G203806

DAVID GONZALEZ, EMPLOYEE CLAIMANT

TROPHY CLUB TRAINING CENTER,
UNINSURED EMPLOYER RESPONDENT

OPINION  FILED JUNE 18, 2013

Hearing before Administrative Law Judge Barbara Webb on March 20, 2013, in Hot
Springs, Garland County,  Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Micheal L. Alexander, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled case on June 17, 2013.  A pre-

hearing conference was held on January 3, 2013.   The Pre-hearing Order set forth

the stipulations offered by the parties and outlined the issues to be litigated and

resolved at the hearing.  A copy of the Pre-hearing Order was introduced as

Commission’s Exhibit 1.

The following stipulations were submitted by the parties in the Pre-hearing

Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

By agreement of the parties, the issues to be determined are as follows:

1. Whether an employment relationship existed on or about January 5,

2012, when claimant contends he suffered a compensable injury.
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2. All other issues are reserved.

The record consists of a transcript of the March 20, 2013, hearing.  The

record contains the testimony of David Gonzalez, Richard Hesse, and all

documentary evidence, including Commission’s Exhibit No. 1 (Pre-hearing Order);

Claimant’s Exhibit No. 1 (CD of Medical Records); and Respondents’ Exhibit No. 1

(Photocopy of Racing Licenses).  In addition, I have blue-backed a copy of the

Respondent’s Post Hearing Brief filed on March 25, 2013, which will be incorporated

into the record of this proceeding.  

FACTUAL BACKGROUND

David Gonzalez is 41 years of age.  He attended two years of high school in

Mexico.  He can read and write and speak the English language.  He has spoken

English for approximately 16 years.  He has worked in construction as a carpenter,

landscaping, and an exercise rider.  He began working in the horse racing business

in Louisiana.  He has worked horse tracks in Ohio, Iowa, Chicago, Kentucky,

Louisiana, Texas and Arkansas.  He came to Oaklawn every year.  

Gonzalez explained that his duties as an exercise rider consisted of training

the horses in the morning and telling the trainer when the horse is ready to run.  He

worked only for Trophy Club Training Center from 7:00 a.m until 4:00 with lunch

from 12:00 to 1:00.  He began working at Trophy Club on November 11, 2011.  He

also worked with Trophy Club in Louisiana Downs.  He explained that when he first

moved to Arkansas, he worked as a painter and carpenter because the track was

closed.  He explained that he went to look for a job at the farm and was hired by



- 3 -Gonzalez - G203806

Hesse because he had seen him riding the horses.  He had worked as an exercise

rider at Louisiana Downs.  He explained that he rode horses in the morning and

groomed and fed the horses after lunch.  He also helped with building a new barn

since he had experience as a carpenter.  He was paid $500.00 a week for eight

hours per day for six days per week.  He did not work additional time because he

had no extra time.  Gonzalez had to provide his own vest and helmet.  He explained

that his work was directed by Little Joe or Mr. Hesse.  He explained he also worked

with Roberto, Little Joe’s father, who also tried to be his supervisor.  Little Joe and

Gonzalez rode the horses and the other two men cleaned the stalls.

Gonzalez planned on working there for all of his life because he was tired of

traveling from racetrack to racetrack.  He testified that the work on the farm was all

year round, but the racetrack meets were seasonal.  Gonzalez explained that his

job was to break the babies which involved teaching them everything from galloping,

wearing a bridle and saddle, going to the track, etc.  Hesse provided the bridle, the

saddle, and the horse.  He worked at the Trophy Club which consisted of a house,

three barns, and a racetrack owned by Hesse.  

When he was not riding the horses, Gonzalez groomed the horses in the

stalls, and helped build new stalls and a new barn.  When he was performing the

construction work, he was supervised by Hesse’s son, Richard.  All of the tools

required for the construction were provided by Hesse.

Gonzalez testified that he had never had his own business or held himself

out as owning his own business.  It was his intention to be an employee of the



- 4 -Gonzalez - G203806

Trophy Club.  He never discussed withholding of taxes, unemployment or any other

type of benefits with Hesse.  

Gonzalez described the January 5, 2012, accident, as follows:

I was riding this horse.  This was my very, very first horse in the morning, and
they told me – he haves [sic] always – Little Joe – to tell us what to do, and
Little Joe told me, ‘Mr. Richard wants you to ride this horse.’  I say okay.
And he always meet–meet us at the track, not at the barn.  He always meet
us at the track to tell us what to do.  I put the saddle and the bridle on that
horse, and I go to the track.  I get on the horse and I go to the track, and he
told me just give an open gallop. . . .

Gonzalez explained that after they finished, the horse tried to run to the top

barn because he was originally from the top barn but now he belonged in the bottom

barn.  Gonzalez turned him to go to the bottom barn.  The horse started running

against the fence and throwing Gonzalez against the fence.  He jumped off the

horse and laid down with horrible pain.  His wife saw it from the window of their

mobile home and came out to help him.  He sent his wife to get Richard Hesse.

Hesse told him to take some pain pills and take the rest of the day off.  He asked

Hesse to take him to the hospital, but was told that his wife would have to take him.

Gonzalez insisted that Hesse take him to the hospital.  Richard Hesse called his

wife and both wives took him to Mercy Hospital.  He was examined and treated for

a broken left leg.  No one paid the medical bills.  Hesse continued to pay him for six

weeks at the rate of $500.00 per week.  On the seventh week, Hesse told him that

he could no longer help him.  He was not released by the doctor because he didn’t

finish his therapy because he owed them $88.00.  He moved to Chicago in April of

2012, to live with family since he did not have any money to pay rent.  He has gone
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back to work as a dish washer.  He cannot go back to work with the horses.  He

tried to ride three horses but could not do it.  

On cross-examination, Gonzalez agreed that he had licenses in Louisiana,

Illinois, and  Arkansas as an exercise rider which was issued by the racetrack that

proves that he has the ability to ride a thoroughbred racehorse.  He has been an

exercise rider for fourteen years.  He had to get a new license every year.  He

furnished his vest, helmet, boots, pants, gloves, and all other equipment except the

saddle, bridle, and the horse.  He denied that he was paid $10.00 per horse and

averaged about 50 horses per week.  He agreed he has developed a skill and ability

to train the baby horses.  Once he was on the horse, he was in control of the horse.

He denied he had the right to leave at lunchtime and go be an exercise rider for

someone else.  He never worked in Kentucky and Ohio, because he could not get

a license since he was not a legal citizen

Gonzalez testified that he was wearing safety boots and not cowboy boots

at the time of the accident.  He came back to work for the Trophy Club after the

accident for a few days.  He testified that he was not able to work for the six weeks

after the accident that he was paid.  

Richard Hesse testified for the respondent. He is the owner of the Trophy

Club.  He testified that Gonzalez was not his employee.  He explained that they had

three barns on the farm.  Gonzalez was given the responsibility to break, train, and

exercise the horses in the lower barn.  He explained that there were about 12 head

of horses in the lower barn and he was paid about $10.00 per head, which was the
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customary price at Oaklawn, Louisiana, and other places.  He estimated that he

would be exercising about 50 horses a week.  He rode between six and ten horses

per day, but eight was the normal amount.  He would ride six days per week.  Hesse

testified that Gonzalez’s wife would bring him to work about 7:00 a.m. and wait in

the car or in a friend’s mobile home until he finished about noon.  Gonzalez would

go home at noon or stay around with the other workers on some days.  He would

help the others if they were having a hard time catching up.  He talked to Hesse’s

son while he was working on the barn, but was not required to help.  

Hesse testified that Gonzalez provided all of his own equipment except the

horse, bridle, and saddle.  He explained that it was handled in a customary manner

similar to all of the tracks.  The horses are tacked up, the exercise rider hops on,

and rides the horses and brings them back.  The rider is in complete control of the

work.  The rider is required to have a license to make sure that he has the

necessary skill and ability to exercise one of these horses.  He explained that

exercise riding requires a person to have a particular skill and ability with a sense

of animals and a good sense of balance.  Hesse explained that Gonzalez could

exercise the horses at any time as long as it got done.  

Hesse recalled that on the day of the accident Gonzalez was wearing regular

cowboy boots with sharp pointed toes.  He was not wearing safety boots and had

been asked twice to wear the proper boots.  Hesse explained that he did not have

the right to keep him from riding horses for anyone else.  Hesse noted that it was

customary for the riders, including Gonzalez, to go to the track at Oaklawn on
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Sunday and catch rides and make extra money.  They were also paid $10.00 per

ride at Oaklawn.  He explained that they had other exercise riders which were paid

by the job.  Some were paid by the day if they rode a lot for other people.  Hesse

explained that Gonzalez started riding for them in October or November and was

initially paid by the day and started riding full-time on December 10.  After the

accident, Gonzalez came back to work in April of 2012.  He cleaned his tack and

helped the other workers.  Hesse explained that Gonzalez came to him and his wife

and told them that he could not work with Roberto anymore.  When they told him

that Roberto was going to continue to be with them, Gonzalez told them that he was

going to quit and he never came back.

Hesse explained that Gonzalez was an exercise rider and that his farm

manager, Joe, would tell him which horses to ride during the day.  When he brought

the horse down to the track, Hesse would give him instructions on whether to gallop

them or what speed to ride them so the horse would not get hurt.  Hesse testified

that Gonzalez never worked in the afternoon.  He explained that Gonzalez may

have helped the boys building the barn but that it was not part of his job and he was

not required to help nor was he compensated for that work.  It was his

understanding that Gonzalez had worked at the track on Sunday and he was

capable of taking other work when he was not at the farm.  He explained that

Gonzalez and his wife would leave at noon or before.  There were times that they

would stay and hang out with all the guys after dinner, but he was not compensated

for that time.  He explained that they normally had three or four exercise riders at
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one time.  He explained that all of his horses were sent to the track in April so there

is no work for the exercise riders so they come and go.  Hesse explained that they

have another farm in Texas and that employs his son and some farmhands as

employees.  He explained that the boys go back and forth between Arkansas and

Texas.  Little Joe is not an employee and works on the track and does a lot of

things.  Roberto is one of the farm laborers that cleans stalls and feed and water.

Juan is the other farm worker.  

Hesse explained that it was anticipated that Gonzalez would work until April

because that is when they start racing two-year-olds.  He explained that the clients

bring their yearlings in September.  The horses are broken and begin racing in April

and May.  They own some of the horses but also train horses for other people.

Once the horses leave and become racehorses, they do not come back.  He

explained that the farm in Texas is a brood mare farm where they breed and raise

the babies.  The farm laborers maintain the fences and other tasks necessary to

maintain the farms in Texas and Arkansas.  

DISCUSSION

The claimant contends he sustained a compensable injury on January 5,

2012, while working for the respondent and is entitled to appropriate benefits.

The respondent contends the claimant was not an employee but an

independent sub-contractor and therefore not entitled to workers’ compensation

benefits. 
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The threshold issue to be determined in this case is whether the claimant

was an employee of the respondent or an independent contractor at the time of his

injury on January 5, 2012.  All other issues have been reserved.  

Employee v. Independent Contractor

Arkansas Code Annotated § 11-9-102(11) (Repl. 2002) defines employment,

in pertinent part, to include the following:

(1) Every employment in the state in which three (3) or more
employees are regularly employed by the same employer in the
course of business (with specified exceptions for employees
employed to perform domestic service, maintenance, repair,
remodeling, or similar work in the private home or residence of the
person employing the employee)  A.C.A. § 11-9-102(11)(A); and

(2) Every employment in which one or more employees are employed
by a contractor who subcontracts any part of his or her contract,
A.C.A. § 11-9-102 (11)(C); and   

(3) Every employment in which one or more employees are employed
by a subcontractor.  A.C.A. § 11-9-102 (11)(D).  

An “employee” is defined, in pertinent part, as “any person, including a minor,

whether lawfully employed or unlawfully employed in the service of an employer

under any contract of hire or apprenticeship, written or oral, express or implied . . .”

Ark. Code Ann. § 11-9-102 (9)(A).  The term “employee” also includes:

a sole proprietor, partner, or member who devotes full time to the
proprietorship, partnership, or limited liability company.  However, any
sole proprietor, partner of a partnership, or member of a limited
liability company who desires not to be included in the definition of
“employee” may file for and receive a certification of non-coverage
under this chapter from the commission.” Ark. Code Ann. § 11-9-102
(9)(B).
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 While any individual holding a current certificate of non-coverage is

conclusively presumed not to be an employee, the law is clear that no election by

a sole proprietor, partnership, or limited liability company shall affect the rights or

coverage of any employees of those sole proprietorships, partners, or members. 

Ark. Code Ann. § 11-9-102(9)(D) and (E). 

An independent contractor is one who contracts to do a job according to his

own method and without being subject to the control of the other party, except as

to the result of the work.  Lane v. Joe Harris Trucking, 2010 Ark. App. 291.  The

control at issue is primarily the control of the means of accomplishing the work.  Id.

The issue of whether one is an employee or independent contractor is

analyzed under two separate tests:  (1) the control test; and (2) the relative nature

of the work test.  On the issue of control, the Arkansas Supreme Court has held that

the ultimate question is not whether the employer actually exercises control over the

doing of the work, but whether he has the right to control.   Wright v. Tyson Foods,

Inc., 28 Ark. App. 261, 773 S.W.2d 110 (1989).  The following factors are to be

considered in determining whether one is an employee or independent contractor:

(a) the extent of control which, by the agreement, the master may exercise over the

details of the work; (b) whether or not the one employee is engaged in a distinct

occupation or business;  (c) the kind of occupation, with reference to whether in the

locality the work is usually done under the direction of the employer or by a

specialist without supervision; (d) the skill required in the particular occupation; (e)

whether the employer or the workman supplies the instrumentalities, tools, and the
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place of work for the person doing the work; (f) the length of time for which the

person is employed; (g) the method of payment, whether by the time or by the job;

(h) whether or not the work is part of the regular business of the employer; (i)

whether or not the parties believe they are creating the relation of master and

servant; and (j) whether the principle is or is not in business.  Aloha Pools and Spas,

Inc. v. Employers Ins. of Wausau, 342 Ark. 398, 39 S.W.3d 440 (2000); Long v.

Superior Senior Care, 2013 Ark. App. 204;  Woodmancy v. Framco, Inc. 2011 Ark.

App. 785, 387 S.W.3d 286;   Garcia v. A&M Roofing, 89 Ark, App. 251, 202 S.W.3d

532 (2005).

  The Commission determines the weight to be given the various factors in

deciding whether an injured person in an employee or an independent contractor

for purposes of workers’ compensation coverage.  If control of the work is control

not only of the result but also of the means and manner of the performance, the

relationship does not undertake to direct the manner in which the employee shall

work in discharging his duties, the relationship of independent contractor exists.  

The factors pertaining to the nature of the worker’s occupation and whether

it is part of the regular business of the employer comprise the “relative nature of the

work” test.   Arkansas Transit Homes, Inc. v. Aetna Life & Casualty, 341 Ark. 317,

16 S.W.3d 545 (2000).   In Sandy v. Salter, 260 Ark. 486, 541 S.W.2d 929 (1976),

the Arkansas Supreme Court adopted Professor Larson’s test for examining the

relationship between the worker’s occupation and the regular business of the

employer.  This test requires consideration of two factors:  (1) whether and how
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much the worker’s occupation is a separate calling or profession; and (2) what

relationship it bears to the regular business of the employer.  Id.  The more the

worker’s occupation resembles the business of the employer, the more likely the

worker is an employee.  Notwithstanding the labels given by the parties, it is

noteworthy that the actual conduct of the parties determines whether a party is an

employee or independent contractor.  

In Lane v. Joe Harris Trucking, the Arkansas Court of Appeals affirmed the

Commission’s determination that Lane, a truck driver, had not proven that he was

an employee, but rather was “clearly” an independent contractor.  2010 Ark. App.

291.  The Court deemed relevant the factors that Lane was in a distinct skill-based

profession with his own equipment; that the details of the performance of his work

were left to his professional judgment; that this was a transitory job to last only a

limited time; that no supervisory control was exercised over Lane except providing

his pay per load and basic instructions on what the job required; and there were no

employment benefits or documents.  Id.

In Long v. Superior Senior Care, 2013 Ark. App. 2012, the Arkansas Court

of Appeals affirmed the Commission’s determination that Long had failed to prove

she was an employee of the respondent.  The Court noted that although the

claimant’s occupation as a CNA providing home health services is a completely

separate calling from the business of the respondent, which was to match and refer

individuals possessing the claimant’s skills with clients in need of home health

services and that the respondent was merely a channel through which the claimant
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marketed her specialized services.  In addition, the claimant responsible for the cost

of her specialized training, certification, uniforms, and payment of her own taxes;

remained free to market her services to other agencies, and agreed that the

respondent would have no right of control over her activities while providing the

contractual services.

The case of Gogel v. Hancock, a Court of Appeals decision dated December

22, 2011, from Kentucky appears to be instructive on the issue before this

Commission.   In Gogel, the Court of Appeals affirmed the determination that Gogel,

an exercise rider in the horse racing industry, was an independent contractor and

not an employee using a similar analysis and application of the same factors and

guidelines.  The Court noted that although Hancock provided a general outline of

the work he wanted Gogel to perform, Gogel had significant freedom to determine

the details of performance; Gogel was free to come and go as he pleased; could

choose not to exercise a horse if he determined the horse would be harmed by

doing so and to use whatever steps to calm or motivate a horse during the exercise

session; and that Gogel was required to obtain a license and was free to ride for

other trainers which indicated he was engaged in a distinct occupation or business.

Id.

In the instant case, the preponderance of the evidence demonstrates

Gonzalez was in a distinct skill-based profession as a licensed exercise rider which

required significant special skills.  He possessed licenses from the state of

Arkansas, Louisiana, and Illinois.  As was customary in the industry, Gonzalez was
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paid by the approximate number of horses that he actually exercised.  Gonzalez

had been engaged in the occupation for approximately fourteen years and had

provided similar services to race tracks in several states.  The evidence further

established that Gonzalez’s services as an exercise rider were only needed by the

Trophy Club from September through April, at which time Gonzalez would travel to

another farm or track on the horse racing circuit.  The evidence further established

that Gonzalez furnished his own safety equipment.  Gonzalez had the ability to sell

his exercise riding services to any other facility that trained horses and had the

freedom to set his own hours, and to determine the details of the performance of

the work.  The evidence further demonstrates that there were no employment

documents or employment benefits provided by Hesse.  After a careful review of the

evidence in this case, I find that the claimant has failed to prove by a

preponderance of the evidence that he was, in fact, an employee under a contract

of hire with the respondent and therefore has failed to prove that he sustained a

compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

to determine whether the claimant was an employee of the

respondent and of this claim.

2. The claimant has failed to prove by a preponderance of the evidence

that he was an employee of the Trophy Club Training Center on

January 5, 2012. 
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ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                    
BARBARA WEBB
Administrative Law Judge


