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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 1, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on August 19, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers' Compensation has
jurisdiction.

2. The claimant was an employee.

3. The date of incident was August 26, 2011, when the
claimant sustained a compensable right shoulder
and right elbow injury.

4. Compensation rates are $513.00/$385.00.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Claimant's entitlement to temporary total
disability benefits and controversion.
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2. Authorization for the claimant to return to Dr.
Frazier for his elbow.

The record consists of the October 1, 2013, hearing

transcript and the exhibits contained therein.  

DISCUSSION

This case involves a claim for additional benefits for

admittedly compensable right elbow and right shoulder

injuries that Mr. Givens sustained on August 26, 2011, while

New Hampshire Insurance Company provided workers’

compensation coverage to Smith Fibercast.  Mr. Givens

testified that he was pulling cable over his right shoulder

when the 2011 injury occurred. (T. 16)  

Mr. Givens also previously sustained a compensable

right elbow injury while working for Smith Fibercast in 2008

while a different carrier was on the coverage.  Mr. Givens

testified at the 2013 hearing that at the time of the 2008

elbow injury, his work required that he hammer flanges. (T.

15) Following Mr. Givens’ 2008 elbow injury, Dr. David

Rhodes performed surgery on the injured elbow on January 16,

2009, and Dr. Jeanine Andersson later performed surgery on

the injured elbow on January 13, 2010. (C. Exh. 1 p. 10, 47)

Dr. Rhodes’ 2009 elbow surgery included a debridement

and repair of the common extensor tendon and a lateral

epicondylectomy. (C. Exh. 10) Dr. Andersson’s 2010 elbow

surgery included another debridement of the common extensor

tendon, excision of a portion of the lateral epicondyle with
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debridement, and a right radial tunnel release.  (C. Exh. 1

p. 47)

At one point in February of 2010, Mr. Givens reported

to Dr. Andersson that his preoperative pain was completely

gone. (C. Exh. 1 p. 50) However, In March of 2010, Mr.

Givens reported that his pain significantly worsened with

therapy. (C. Exh. 1 p. 51) An MRI performed on May 17, 2010,

indicated a partial thickness tear of the common extensor

tendon at its attachment to the lateral epicondyle. (C. Exh.

1 p. 56) However, no additional surgery was proposed for the

partial thickness tendon tear, and Dr. Andersson rated Mr.

Givens with a 17% permanent impairment to the right upper

extremity on July 15, 2010. (C. Exh. 1 p. 76)

After the 2008 injury, Mr. Givens did not return to

work at Smith Fibercast until approximately September or

November of 2010. (T. 49; C. Exh. 1 p. 83)) Mr. Givens

testified that, after returning to work from the 2008

injury, he was fine until he injured himself pulling cable

in 2011. (T. 25)

After his 2011 injury sustained on August 26, 2011, Mr.

Givens was first seen at Concentra on August 30, 2011.  Dr.

William Warren diagnosed Mr. Givens with a shoulder strain

and elbow pain.  Dr. Warren prescribed a 14 day course of

taking Celebrex, but also indicated that Mr. Givens at that

time declined proposed physical therapy.  Dr. Warren

released Mr. Givens with instructions to avoid overloading
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while lifting, and to return to the clinic as needed. (C.

Exh. 1 p. 86) Dr. Warren also completed a form on September

9, 2011, indicating that Mr. Givens was released to return

to work without restrictions on August 30, 2011, and without

any permanent impairment. (C. Exh. 1 p. 89) At the hearing

conducted in 2013, Mr. Givens denied that Dr. Warren offered

him treatment on August 30, 2011, that he refused. (T. 30)

Mr. Givens did not return to Concentra at any time

after August 30, 2011, but did present on September 20,

2011, to Dr. Kevin Collins who had previously evaluated Mr.

Givens somewhat for his 2008 injury (T. 31; C. Exh. 1 p. 34) 

Dr. Collins ordered MRIs of Mr. Givens’ right elbow and

shoulder, and on February 8, 2012, Mr. Givens was seen by

Dr. Frazier who indicated that Mr. Givens would be seen by

Dr. Pearce for the right shoulder and would also follow up

with Dr. Andersson in four weeks for the right elbow. (C.

Exh. 1 p. 105) 

Mr. Givens came under the care of Dr. Charles Pearce

for his right shoulder on February 28, 2012, and Dr. Pearce

ultimately performed surgery on Mr. Givens’ right shoulder.

(C. Exh. 1 p. 106; T. 23) The respondents began paying Mr.

Givens temporary total disability compensation for his 2011

injuries for a period that began on February 28, 2012.  (T.

22)  

In the present case, the claimant seeks an award of

additional temporary total disability compensation beginning
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on September 20, 2011, when Dr. Collins first placed Mr.

Givens in off work status, and continuing to February 27,

2012, when the respondents initiated temporary total

disability compensation.  The respondents deny that Mr.

Givens was disabled during the period in question.

Mr. Givens also seeks an additional follow up for his

right elbow injury as proposed by Dr. Frazier on February 8,

2012, but never authorized.  The respondents contend that

Mr. Givens cannot establish that his current elbow

complaints are related to his 2011 injury instead of his

prior 2008 injury.   

1.  Additional Temporary Disability Compensation

The claimant’s 2011 work related elbow injury at issue

is considered a scheduled injury.  See Ark. Code Ann. §11-9-

521(a).  For a scheduled injury, a claimant is entitled to

temporary total disability benefits until the healing period

ends or until the claimant returns to work, whichever occurs

first. Wheeler Construction Co. v. Armstrong, 73 Ark. App.

146, 41 S.W.3d 822 (2002).  The healing period continues

until the injured employee is as far restored as the

permanent character of the injury will permit.  The healing

period ends once the underlying condition has become stable

and when nothing further in the way of medical treatment

will improve the permanent character of the injury.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  The persistence of pain is not sufficient, by
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itself, to extend the healing period provided that the

underlying condition has stabilized.  Id. 

The claimant’s 2011 work related shoulder injury is not

a scheduled injury.  Temporary total disability for

unscheduled injuries is that period within the healing

period in which a claimant suffers a total incapacity to

earn wages.  Arkansas State Highway & Transportation Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  As with

scheduled injuries, the healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.
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In considering the weight to accord Dr. Wright’s

opinion that Mr. Givens could return to work full duty and

had no permanent impairment from his 2011 injuries, I note

that Dr. Wright’s opinion was rendered after examining Mr.

Wright on only one occasion four days after the 2011

injuries.  At that time Dr. Wright did not have the benefit

of the elbow MRI or the shoulder MRI that Mr. Givens would

undergo two months later.  Dr. Wright also did not have the

benefit of knowing that Mr. Givens’ right shoulder injury

was in fact of sufficient severity that Dr. Pearce would

ultimately perform surgery on Mr. Givens’ shoulder.  In

addition, the record does not indicate what special

qualifications, if any, that Dr. Wright possesses with

regard to the diagnosis, treatment, duration, and

incapacitating effects of orthopedic injuries.

Dr. Wright’s conclusions must be weighed against the

conclusions of Dr. Collins, Dr. Andersson, and Dr. Frazier -

each of whom opined that Mr. Given’s was not released to

full duty work at various points during the period at issue

between September 20, 2011 and February 27, 2012.

While Dr. Wright’s special qualifications, if any, are

not clear from the record, I note that Dr. Collins, Dr.

Andersson and Dr. Frazier each are specialists with

qualifications related to the diagnosis, treatment,

duration, and incapacitating effects of orthopedic injuries.
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In this regard, Dr. Collins is a rehabilitation

medicine specialist. (C. Exh. 1 p. 90) Dr. Collins has

examined Mr. Givens on multiple occasions (including both

before and after Mr. Givens underwent his MRIs).  Dr.

Collins placed Mr. Givens in off work status between

September 20, 2011, and October 11, 2011, and Dr. Collins

released Mr. Givens to only one-armed work on October 11,

2011. (C. Exh. 1 p. 90-92) However, Dr. Collins also

indicated on October 10, 2011, that Mr. Givens should be off

work completely. (C. Exh. 1 p. 102)

Dr. Frazier is a surgeon who, as discussed earlier,

operated on Mr. Givens’ elbow after his 2008 elbow injury. 

Dr. Frazier also examined Mr. Givens on referral on 

February 8, 2012, and Dr. Frazier on that date indicated

that Mr. Givens should continue on light duty status. (C.

Exh. 1 p. 105) 

As also discussed above, Dr. Andersson is likewise a

surgeon who operated on Mr. Givens’ elbow after his 2008

right elbow injury.  Dr. Andersson examined Mr. Givens again

following his 2011 injuries, and Dr. Anderson indicated on

October 3, 2011, that Mr. Givens should perform one-handed

work.

In light of the evidence that Mr. Givens underwent his

compensable right shoulder surgery after February 28, 2012,

I find that Mr. Givens has established by a preponderance of

the evidence that he remained within the healing period for
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his 2011 injuries during the entire period currently at

issue from September 20, 2011, through February 27, 2011.

In comparing the opinions of Dr. Warren as compared to

Dr. Collins, Dr. Frazier and Dr. Andersson, I am also

persuaded by the opinions of Dr. Collins, Dr. Frazier and

Dr. Andersson that Mr. Givens was either taken off work

completely by Dr. Collins, or limited to only light duty by

Dr. Collins, Dr. Andersson and/or Dr. Frazier at all times

at issue between September 20, 2011, and February 27, 2012.  

     Mr. Givens testified that Smith Fibercast had him

performing light duty work straightening papers in the

supervisor’s office for a period between August 26, 2011,

and September 20, 2011, but that Smith Fibercast did not

offer to return him to any type of light duty work between

September 20, 2011, and February 27, 2011. (T. 13, 20, 23,

40-41, 47) Mr. Givens testified that he would not have been

able to perform his normal lifting and pulling. (T. 48)

Neither party has presented any evidence that Mr.

Givens has any prior work history in one-armed work, and

neither party has presented any credible evidence that any

employer (including Smith Fibercast) would have considered

offering Mr. Givens one-armed work during the period at

issue before Dr. Pearce performed surgery to repair Mr.

Givens’ right shoulder injury.  I find under these

circumstances that the preponderance of the credible

evidence indicates that Mr. Givens was both within his
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healing period and totally incapacitated from earning wages

during the period at issue between September 20, 2011, and

February 27, 2012.   

2.  Additional Right Elbow Follow Up

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, Dr. Frazier on February 8, 2012,

indicated that Mr. Given at that time should see Dr. Pearce

for his shoulder and see Dr. Andersson in four weeks for his

right elbow.  (C. Exh. 1 p. 104) The respondents have paid

for Dr. Pearce’s shoulder treatment and surgery.  The

respondents have refused, however, to authorize any

additional follow up for Mr. Given’s right elbow.

To the extent that the respondent-carrier has raised an

issue as to whether or not additional follow up would relate

to the 2011 injury, or instead to the earlier 2008 injury, I
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note that Dr. Frazier’s February 8, 2012, report references

both the 2011 elbow injury and treatment for the prior elbow

injury. (C. 93, 104) Dr. Frazier’s report gives no

indication whatsoever that Dr. Frazier was proposing follow

up elbow treatment after February 8, 2012, for the earlier

2008 elbow injury, rather than the more recent 2011 elbow

injury.  In addition, neither Dr. Frazier’s report or any

other physician’s report indicates that Mr. Givens is at

maximum medical improvement for his admittedly compensable

2011 elbow injury.  Dr. Frazier on February 8, 2012,

proposed follow up with Dr. Andersson for Mr. Givens’ right

elbow injury, and under these circumstances, I find that at

least one additional follow up elbow evaluation coordinated

through Dr. Frazier is reasonably necessary medical

treatment in connection with Mr. Givens’ 2011 right elbow

injury.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation has
jurisdiction.

2. The claimant was an employee.

3. The date of incident was August 26, 2011, when the
claimant sustained a compensable right shoulder
and right elbow injury.

4. Compensation rates are $513.00/$385.00.

5. The claimant has established by a preponderance of
the evidence that he is entitled to a period of
additional temporary total disability compensation
for the period beginning on September 20, 2011,
and ending on February 27, 2012.
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6. The claimant has established by a preponderance of
the credible evidence that at least one additional
follow up elbow evaluation coordinated through Dr.
Frazier is reasonably necessary medical treatment
in connection with Mr. Givens’ 2011 right elbow
injury.  

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


