
1

 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                      CLAIM NO. G209295

RALPH GEESLIN, EMPLOYEE CLAIMANT

TKL CONSTRUCTION, LLC, 
EMPLOYER                                               RESPONDENT

TRAVELERS INSURANCE COMPANY, 
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                     

                  OPINION FILED JULY 24, 2013

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by the Honorable Gary Davis,
Attorney at Law, Little Rock, Arkansas.   

The respondents were represented by the Honorable Michael Ryburn, 
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 17,

2013, in Little Rock, Arkansas.  A pre-hearing order was entered

in this case on April 22, 2013.  This pre-hearing order set forth

the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the pre-hearing conference, or at the time of the

hearing.  The following stipulations are hereby accepted.  

1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The claimant sustained an accident October 23, 2012.
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3.  The parties will stipulate to the claimant’s average     
    weekly wage. (Following the hearing, the parties 

         stipulated that the claimant earned an average weekly    
         wage of $480.  The claimant’s compensation rates are     
         $320 and $240).   

4.  All issues not litigated herein are reserved under the   
    Arkansas Workers’ Compensation Act.

    
5.  This claim has been controverted in its entirety.    

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1.  Jurisdiction/Employment Relationship.

2.  Compensability of the claimant’s right knee condition.

3.  Temporary total disability from October 24, 2013, to a
         date yet to be determined.

4.  Medical benefits.

     5.  An attorney’s fee.

     The claimant’s and respondents’ contentions are set out in 

their responses to the Pre-hearing Questionnaire and/or at the time

of the hearing.  Said contentions are hereby incorporated herein by

reference.  

   The documentary evidence submitted in this case consists of

the transcript of the June 17, 2013 hearing, and the exhibits

contained therein.  The respondents’ letter of June 18, 2013, and

the claimant’s e-mails of July 3, and July 16, 2013, have also been

made a part of the record.  The aforementioned documents have been

blue-backed and marked as Commission’s Exhibit No. 2.   

     The following witnesses testified at the hearing: the 
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claimant, and Timothy Kevin Long.  

                           DISCUSSION

The claimant, age fifty-one, testified at the hearing.

According to the claimant, he has two years of college.  He

verified that he was employed by Timothy Kevin Long, the owner of

TLK Construction, on October 23, 2012.  The claimant testified that

he had been an employee of TKL Construction Company for

approximately two weeks before his accident.  According to the

claimant, he had worked with Mr. Long before on other jobs.  

     He essentially testified that on October 23, 2012, he 

sustained injuries while working for TKL Construction.  According

to the claimant, his injury occurred while taking down duct work

out of the upper part of the fire station at the Little Rock

Municipal Airport.  Specifically, the claimant testified that the

job-site was located in an adjacent building, which he termed the

firemen living quarters.  The claimant testified that he fell from

a 12 foot ladder.  He further explained that a lot more of the duct

work came down at one time than it should have and swung the ladder

out from under him.  The claimant stated that he landed on his

knee.

     With respect to medical treatment, since there were EMT’s, on

site, they were summoned to the scene and provided the claimant

some emergency treatment.  Upon further questioning, the claimant

testified that he was transported by ambulance to UAMS.  As of the
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date of the hearing, the claimant remained under active treatment

at UAMS.  The claimant admitted that although he sustained a cut to

his elbow during the fall, it has healed.  He verified that the

most significant injury occurred to his right knee/leg.  According

to the claimant, he broke his femur above the kneecap, and 

shattered his kneecap.  As a result, Dr. Ahmadi performed surgery

on his right leg, in the form of a plate and screw fixation on the

day of the incident.  The claimant verified that he underwent a

second surgery on April 5, 2013, because apparently the plate was

faulty, and it broke.  As a result, the claimant had to have the

plate replaced, with a bone graft from his hip.  According to the

claimant, during this surgery, they took “a little bone out of his

hip and used that to supplement the gap where his femur was

shattered and broke.”  

     The claimant verified that he wore an immobilizer/brace 

following the first surgery, and continued to wear it until the

time that the plate broke.  As of the date of the hearing, the

claimant continued to wear the immobilizer.  He agreed that the

immobilizer, is a Velcro hip to ankle immobilizer, with some (three

or four) rods that keep it from moving/bending.  The claimant

agreed that the immobilizer goes from his thigh to down in his shin

area.   

    According to the claimant, he has not seen Dr. Ahmadi or

returned to UAMS since April 17, 2013, because finances and
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transportation have made it impossible for him to get down there.

However, the claimant essentially testified that he has to make his

appointments, and is planning to go down on Wednesday to the

orthopedic clinic.  He verified that Dr. Ahmadi is the doctor that

he continues to see.

     With respect to the work he is most accustomed to doing, the

claimant verified that his prior work involved physical manual

labor.  The claimant verified that this type of work requires that

a person be able to bend, stoop, lift, push, pull, and be on their

feet all day.  He agreed that these things are difficult, if not

impossible for him to do at the present time. The claimant

testified that his last instructions from the doctor were to not

put any weight on his leg.  He verified that he uses crutches to

get around.  He has been using these since October 23, 2012.  

     Under further questioning, the claimant explained:

Q Now, Ralph, let's talk about your employment situation.
You had talked with Mr. Ryburn during your deposition about
Chad Long that you had worked with before you worked with
Kevin, is that true?

A Yes.

Q Tell us a little bit -- just kind of give us a little
history of that information.

A I did a lot of commercial work for Chad.  I ran some jobs
for him.  I worked on some universities, quite a few different
university jobs there at UCA at Magnolia, Russellville.  I
worked for him for a pretty good amount of time there.  I'm
not as -- I guess we got into that, because the T of TKL is
actually their father.  So I guess he's been involved in both
of these, you know, so I'm not sure who I was working for.  I
was working for Chad, getting paid by Chad; I was working for
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Kevin, getting paid by him, but their dad is in the background
of both companies.

Q Do you know what his name is?

A Tim, Tim.

Q Okay.  So that's what the T stands for in TKL?

A Uh-huh, yes.

Q Okay.  Now, Ralph, when you worked at times in the past,
were you working as an employee?

A Yes.  Yes. 

     According to the claimant, whether working for the Longs or

with anybody else, he has never been a contractor.  He denied ever

owning his own business.  He also denied ever holding a license to

be a contractor.

     With respect to him obtaining employment with the respondent-

employer:

A I was just needing some work, and him needing a hand, I
suppose.  I don't remember the first job we did.  There was 

                              * * * 

Q Go ahead.

A I'm not sure how we got started back together working.
Well, actually I am.  It was -- he was getting his
contractor's license to build a frame on a house that was --
actually they were using Chad's contractor's license to get
by.  Whenever we completed framing of that house, I was
supposed to be still working for Chad, but actually Kevin was
paying me, and I guess that's where we got back together.
That's when we first started working together.

     Regarding his work injury with the respondent-employer, the

claimant testified that his accident occurred at a building that
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was being renovated at the Little Rock Municipal Airport, in the

firemen’s living quarters area.

     He explained:

Q Is there someone generally contracted to do that work?

A I don't know.  There was a company named Flintco that
actually had the whole job.  I believe Kevin would've subbed
that, you know, that part or any other part from Flintco.

Q Okay.  Tell us about being able to get on the property
out there.

A You had to have some kind of a class, I believe, and be
certified, or whatever they would call it there.  You had to
have a little light.  You had to go through something, and you
had to be taken in and escorted in.  I mean, you didn't just
drive up there and drive in on there.  You had to actually
cross a runway to get to the fire station; it's actually out
on the runway.

Q Now, why is that?

A Security, I suppose.

     The claimant denied that he could have gotten on the property

without Kevin Long.  According to the claimant, he and other

workers would meet Mr. Long, in the mornings at a diner in

Mayflower.  After discussing the work for that day, Mr. Long would

transport him, and at least four other workers to the job-site

there at the Little Rock, Airport.  Once at the airport, Mr. Long

would show his identification for their entrance onto the property.

He denied having hired the other fellows(Wes Forester, Chad, and

James).  According to the claimant, those were guys that were

regularly there.  The claimant testified that there were at least

four employees there every day, sometimes one less.
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     With respect to his job duties, the claimant described the 

work as demolition-type things to prepare the building for

renovation.  He admitted that he used some of his own small hand

tools.  However, the claimant explained that Mr. Long provided the

cordless power tools, cordless tools, sledgehammers, wheelbarrows,

Sawzalls, Dumptster, gloves, masks, and hard hats.  In fact, the

claimant testified that he fell from Mr. Long’s ladder.

     Regarding his job, the claimant testified that he was in 

charge of the crew, but they all worked for Kevin(Long).  The

claimant essentially testified that whenever Mr. Long was at the

job-site, he was not in charge.  Instead, Mr. long was in charge.

According to the claimant, he was told by Mr. Long to get the job

done, just like his brother used to do.  The claimant basically

explained that he did not have a discussion with Kevin about the

job, as it was a demolition job, and he knew what to do.

     He admitted to seeing Mr. Long after his accident.  The 

claimant testified that his accident occurred on a Tuesday, and he

saw Mr. Long maybe on that Thursday or Friday.  At that time, Mr.

Long gave his check.  

     The claimant gave the following explanation regarding his 

pay:

Q Okay.  Let's talk about being paid.  Now, did you work a
couple of full weeks before this accident took place?

A I don't think of them were actually full weeks.  We
worked, like I said, we went out there for a day or two to
kind of get lined out and get started, and then there was --
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the crew was there for a good week, a week and a half that
they were there, you know, we were there running every day, a
good eight-hour day every day.  And then, like I said, then I
worked that last week and all I got was Monday and Tuesday
until about two o'clock when I went down off the ladder.

Q Before the accident --

A Uh-huh.

Q -- took place, or before this couple of days that
basically you worked a day and a half or so before this
accident took place on this last week --

A That last week, yes, sir.

Q -- but before that, you had worked a couple of weeks --

A I would guess that was probably a 40-hour week before,
and then the week before that could've been a little shorter
than a 40-hour week, or something like that.

Q Is that because y'all had just started that job?

A Uh-huh.

Q Okay.  So the weekend between -- before this accident
took place was a 40- hour week, do you think?

A I'm betting so.

Q Okay.  You told Mr. Ryburn that you got a check initially
paying you at $15 an hour for the first portion?

A Yeah, yeah, it was something like that was -- I believe
it was 15.  I believe it was a personal check of his.

Q Okay.  And then it was $17 an hour --

A Well, it was a little more than the fifteen dollar an
hour, but I didn't really add it up.  He was -- the whole time
he was telling me he was going to give me some money.  He was
just a little short right then, because of not being -- not
working for a little bit and just getting his company going,
I guess, and some truck pay -- he had some -- had his truck
repaired or something just before that.  It was expensive.
So, anyway, he was a little short right then, and that last
check he paid me for that -- oh, what would that be?  Fourteen
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hours, or something like that?  He paid me $300 for that last
-- that last day and a half.

Q Okay.  You had calculated 21.43?

A That's what it, you know, it come out to on that last
little bit there.

    On cross examination, the claimant admitted that he graduated

from Elkins Institute, in 1982.  He stated that he has a degree in

electronics.  The claimant has done some work in this field.  He

agreed that his specialty is in construction.  The claimant stated

that he does both, residential and commercial work construction-

type work.  He also stated that he has done some framing jobs and

various other different jobs at different times.  Prior to going to

work for TKL, the claimant worked for a company in Conway, Elms and

Clowers Construction.  According to the claimant, this company

builds houses.  While working for this company, the claimant worked

in the cabinet shop.  He agreed that all of his work has been

“sporadic here and there.”  

    Under further cross-examination, the claimant testified that

Chad(Long) always paid him by the hour.  Elms and Clowers also paid

the claimant by the hour.  However, he admitted that he has done

some things/jobs and been paid a few hundred dollars.  

     With respect to his work with TKL, the claimant admitted that

this was a short-term project.  He further explained that this was

a demolition job that was scheduled to last two or three weeks.

The claimant admitted that he is a painter.  He verified that Kevin
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had the painting contract and after the demolition job was

performed, then they would have gone back in and painted the

firehouse.

     At the time of his accident, the claimant admitted that there

were only about three days left on the demolition assignment.  The

claimant denied that Kevin(Long) ever mentioned to him that he was

being paid a hundred dollars a day.     

     With respect to Mr. Long’s work on the demolition job

and the other workers, the claimant explained:

Q So I believe from your testimony then Kevin wasn't there
every day?

A Kevin was there every day.  He wasn't in there hands-on
every day.  I mean, he was there.   I mean, he had to be to
get us on the job.  We couldn't have gotten on the job and
done anything without Kevin taking us in and taking us out.

Q Okay.  But he worked somewhere else during the day?

A No, he would be sitting there -- he would be sitting
there working on his paperwork, or he would be out there
working on his truck, or he would be out there, you know,
cooking our lunch, or something, but he's not standing in
there tearing down anything off the walls.  He said it was --
he had hemorrhoid operations or something, and he couldn't do
all that.

Q Okay.

A He was not hands-on in that respect.  He was there.  He
was there all the time, I mean, well, except for when he went
on those little scrap yard runs and whatnot like that.  He
would leave and come back, but we couldn’t come and go without
him.

Q Okay.  And I believe you said there were a different
number of people there every day?

A Usually there was at least three hands in the back, and
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then me in the front, and off we would go.  Sometimes there
would be three, and we might meet somebody or two there at the
job.  I don't recall there being less than three in the back
with me, and then me in the front, so I don't recall it being
less than four of us at anytime.

Q Are you talking about being in the truck?

A Being in the truck going to work, yeah.

     The claimant admitted that he did not have a clue as to how

the other people were paid.  He admitted that he received a 1099

for $1,500, and no taxes were held out of his pay.  The claimant

essentially stated that this $1,500, included other work that he

performed for Mr. Long.   

     Regarding his work activities, the claimant explained:

Q Okay.  Now, as far as who was in control of the activity
at the demolition, are you saying you and the crew?

A No, I'm just saying they looked to me to see what to do
next, what do we tear down, what do we leave alone, getting
this on there, getting that on there, I would kind of
coordinate with them, yeah.  I would coordinate them, keep
them moving, keep them busy, get the job done.  I'm just a
foreman, if you want to call it.

     The claimant denied that he obtained a certificate of non-

coverage from the Workers’ Compensation Commission.  In fact, the

claimant denied that he has ever had a certificate of non-coverage.

The claimant denied having a discussion with Mr. Long at the time

of hire, concerning his status of him being an employee,

subcontractor, or independent contractor.  According to the

claimant, he has never heard of Mr. Long calling him a

subcontractor.  However, the claimant admitted that Mr. Long told
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the other workers to get a “workmen’s comp exempt card.”  The

claimant testified that he had no intentions of obtaining a

certificate of non-coverage because he knew he would be covered

under Mr. Long’s workers’ comp.  The claimant denied ever having a

workers’ compensation claim.

     With respect to his current medical status, the claimant 

stated that the last thing he was told was not to put any weight on

his leg.  The claimant testified that he is waiting for his bone to

grow back together and heal before putting  weight on his leg.  The

claimant further indicated that his knee is very swollen.  

     The claimant denied that he has looked for any employment 

that he could do and not have to put weight on his left knee.  The

claimant denied that he was aware of any work that he would be able

to do on a sitting down kind of job.  He denied having received or

applied for any kind of benefits from any government entity or

anything, such as unemployment benefits.  

     Under redirect examination, the claimant testified:

Q Ralph, you were mentioning something earlier about Kevin
taking some scrap metal?

A Yes.

Q What -- tell us about that.

A That was something -- we were taking down all the conduit
there -- well, gutting everything out of this 5,000 square
foot building.  And there was, like I say, conduit that was
metal, there was copper wire, there was plumbing pipes, and
what-not.  And he had a trailer he would load up, or the hands
would load up, and then he would take it over somewhere around
Little Rock, or I'm not sure where he was taking it, and sell
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the scrap.

     Upon examination by the Commission, the claimant verified 

that Mr. Long told him what time to start and what time to end his

workday.  The claimant also stated that Mr. Long told them when to

take a lunch break.  He  stated that the other employees were paid

by Mr. Long.  The claimant denied any prior problems with his knee.

The claimant testified that his knee was very swollen.  My personal

observation of the claimant’s knee confirmed this testimony

concerning the condition of his knee. The respondents’ attorney

took administrative notice that I indicated that the claimant’s

knee was swollen.  The claimant used crutches to ambulate.  He

verified that these had been prescribed by a doctor at UAMS.     

     Timothy Kevin Long was called as witness for the respondents.

He verified that he is the owner of TKL Construction.  He has a

general contractor’s license.  Mr. Long testified that he was a

subcontractor under Flintco to perform the demolition of the

firemen’s building at the Little Rock Airport.  According to Mr.

Long, Flintco was the general contractor.  He testified that this

was a short term-deal of two-weeks.  

     Mr. Long admitted that he had fifteen(15) guys working for him

on this job.  With respect to how he retained people to work on the

job, Mr. Long testified that he would call them at night, if they

showed up at the diner the next morning for work, he allowed them

to work.  He stated that he felt these people were independent
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contractors.  

     With respect to the pay scale on the project, particularly, 

the claimant, Mr. Long testified that they were paid $12 something

per hour.  Mr. Long further stated that the guys were paid $100 a

day, if they work 8 hours a day, or if they worked twelve hours a

day.  He denied that they had any benefits or withholdings from

their pay.  Mr. Long denied that they were long-term employees.

    According to Mr. Long, he did not intend for any of these

people on this job to be his employee, and he explained that up

front.  Mr. Long testified that he instructed all of the guys to

obtain an exemption card.  He further testified that they were told

that they had to supply him with this before being paid.  However,

Mr. Long testified that the claimant did not obtain his card.  

    On cross examination, Mr. Long denied that he supplied the

Dumpster or the tools. Mr. Long testified that the tools

wheelbarrow, sledgehammers, and Sawzalls, etc.) belonged to his

Uncle Wayne.  Mr. Long testified that his uncle worked for him for

a while on this job.  He denied the ladder that the claimant fell

from belonged to him.  Instead, he testified that the ladder

belonged to the plumber.  Mr. Long testified that he made a bid,

and was awarded the contract by Flintco to perform the job at the

airport.

    He verified that Flintco requires that he has a license,

workers’ compensation coverage, and general liability insurance.
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However, Mr. Long maintained that under his workers’ compensation

policy, he is the only person covered.      

     A review of the medical records demonstrates that the  

claimant sought treatment from the University of Arkansas for

Medical Sciences(UAMS), on October 23, 2012, due to a fall from a

12 foot ladder.  There, the claimant came under the care of Dr.

Spencer Charles Wright.  

History of Present Illness:
Pt. fell from a 12 ft. ladder, landing on his knees, with the
majority of the impact absorbed by his R knee.  He presents
with R knee pain, an obvious contour deformity in his R thigh,
and a 3 cm laceration on his R elbow.  Pt. denies LOC.

                            * * *         

Exam-Musculoskeletal:
Obvious deformity of right femur, swollen, with lateral
rotation of RLE. Right knee swollen, ttp over R femur and
knee, with decrease ROM at right hip.

Exam-Integumentary:
3 cm laceration just superior to right elbow.

                              * * *

Assessment:
51 yo M. fall from ladder with obvious R femur deformity.

Plan:
-CT c-spine, if clear, trauma will sign off
-plain film of femur, ortho to be consulted on femur

     A CT scan of the claimant’s right knee was performed on 

that same date, with the following impression:

SEVERELY COMMINUTED, INTRA-ARTICULAR SUPRACONDYLAR FRACTURE OF
THE RIGHT FEMUR, WITH OVERRIDING OF THE FRACTURE FRAGMENTS AND
POSTERIOR AND LATERAL DISPLACEMENT OF THE DISTAL FRACTURE
FRAGMENTS. THE ANTERIOR MARGIN OF THE PROXIMAL FRACTURE
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FRAGMENT ABUTS THE QUADRICEPS TENDON WITHOUT EVIDENCE OF
SIGNIFICANT DAMAGE.

     Also, on October 23, 2012, the claimant underwent x-rays of 

the right tibia:

Findings:  The tibia and fibula are intact without dislocation
or fracture.  The bone morphology and density are within
normal limits.  Comminuted distal right femoral fracture with
possible extension into the knee joint.

Impression: 
1.  NO TIBIAL OR FIBULAR FRACTURE OR DISLOCATION.

     Another diagnostic radiology report of that same date shows 

that the claimant underwent additional x-rays:
 

Reason for Exam
s/p orif

Report
History: Right femur fracture.

Findings: Compared to 10/23/2012 1520 hours.

In the interval, the comminuted distal right femoral fracture
shows a plate and screw fixation with near anatomic alignment
restored although there are several butterfly fragments along
the fracture margins.  no[sic] definite dislocation is evident
about the right knee.  There is a surgical drain in place at
the operative site. Minimal fluid is seen within the
suprapatellar bursa.  Small gas collections are also present
about the right knee typical for surgery. 

IMPRESSION: INTERVAL ORIF OF THE COMMINUTED FRACTURE INVOLVING
THE DISTAL RIGHT FEMUR WITH NEAR ANATOMIC ALIGNMENT RESTORED.

     The claimant underwent other x-rays on that same date to the

chest, pelvis elbow, and femur:

Reason for Exam
(XR CHEST, FRONTAL PORTABLE) fall from ladder 12 feet
(XR PELVIS, AP PORTABLE) fall from ladder 12 feet
(XR ELBOW, AP, OBL, LAT RIGHT PORTABLE) fall from ladder 12 
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feet)
(XR FEMUR FULL LENGTH AP/LATRT PORTABLE)fall from ladder 12
feet

Report
COMPARISON: None.

TECHNIQUE: Trauma series including in the AP radiograph of the
chest.  AP radiograph pelvis. AP, lateral, oblique radiographs
of the right elbow.  AP and lateral radiographs of the right
femur and hip.

FINDINGS: Chest-heart is normal in size.  The lungs are clear
well inflated.  No displaced rib fractures seen.  There is no
pneumothorax.

Pelvis - internal rotation of the right hip is seen but there
is no fracture or dislocation involving the bony pelvis or
hips.

Right elbow - no fracture or dislocation.  The joint spaces
and bony alignment are well maintained.  No effusion. 

The right femur - Again the hip is intact.  The distal right
femoral metadiaphysis there is a comminuted transversely
oriented fracture with medial and posterior displacement
distal fragment.  Approximately 4 cm of proximal overriding is
seen.  There is possible vertical component extending into the
knee although this is not well evaluated on this study. 

IMPRESSION:
1.  CHEST CLEAR.  NO PNEUMOTHORAX.
2.  BONY PELVIS INTACT.
3.  NO FRACTURE OR DISLOCATION OF THE RIGHT ELBOW.
4. COMMINUTED FRACTURE OF THE DISTAL RIGHT FEMUR WITH
POSTERIOR MEDIAL DISPLACEMENT OF THE DISTAL FRAGMENT.
APPROXIMATELY 4 CM OF PROXIMAL OVERRIDING.  THERE IS A
POSSIBLE VERTICAL COMPONENT EXTENDING INTO THE KNEE ALTHOUGH
THIS IS NOT WELL EVALUATED ON THIS STUDY.

     Following the aforementioned diagnostic tests, on that same 

date, Dr. Shahryar Ahmadi performed surgery on the claimant’s right

knee:

PREOPERATIVE DIAGNOSIS: Right distal femur metaphyseal
fracture with intra-articular extension (closed).
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POSTOPERATIVE DIAGNOSIS: Right distal femur metaphyseal
fracture with intra-articular extension (closed).

PROCEDURE: Open reduction internal fixation of the right
distal femur fracture using an 8-hole right distal locking
plate from Synthes and also a mixture of 15 mL, cancellous
chips and 5 mL DBX.

     On November 8, 2012, the claimant returned to UAMS for x-rays

of his femur:

FINDINGS: Two views of the right femur were obtained.  Again
noted is the comminuted distal fracture with a malleable
fixation plate and screw device along the lateral aspect.
There has been interval change in the position of the fracture
fragments or the degree of displacement on the lateral view.
The fixation hardware is in good alignment of the femoral
shaft.

IMPRESSION: NO CHANGE IN THE APPEARANCE OF THE DISTAL FEMORAL
FRACTURE AND FIXATION HARDWARE IN PLACE.

      X-rays of the right knee were performed on December 20, 2012,

due to knee pain:

Report
HISTORY: As above

COMPARISON: Radiographs of the right knee dated 10/23/2012

TECHNIQUE: Four view of the right knee

FINDINGS: There has been interval surgical reduction and
fixation of the distal femoral fracture.  Surgical compression
plate and screws are without evidence of fracture or
loosening.  There is evidence of interval healing of the
fracture.  Joint spaces are well maintained. 

IMPRESSION: INTERVAL SURGICAL REDUCTION AND FIXATION OF DISTAL
FEMORAL FRACTURE WITH SOME INTERVAL HEALING.

     On March 27, 2013, the claimant returned to UAMS orthopaedic

surgery clinic for follow-up of his ORIF right distal femur
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fracture.  At that time, the claimant reported that he was not

taking any medications.  He rated his pain to be a zero(0).

   However, x-rays performed on that date demonstrated the

following, according to a diagnostic radiology report: 

Reason for Exam
FX

Report
Comparison: Radiograph dated 11/08/2012.

Findings: There has been interval fracture of the hardware
plate at its distal portion as well as refracture through the
previously noted right distal femur fracture.  The patella of
this side is low lying, and there are significant soft tissue
findings including swelling above this. No other areas of
acute fracture or dislocation are noted.

IMPRESSION: THERE HAS BEEN INTERVAL FRACTURE THROUGH THE LOWER
ASPECT OF THE HARDWARE PLATE OVER THE RIGHT DISTAL FEMUR AS
WELL AS REFRACTURE THROUGH THE FEMUR AT THIS LOCATION. THE
RIGHT PATELLA IS NOW REFRACTURE THROUGH THE FEMUR AT THIS
LOCATION. THE RIGHT PATELLA IS NOW LOW-LYING, AND THERE ARE
SIGNIFICANT SOFT TISSUE FINDINGS AT THIS LEVEL AND ABOVE.
PLEASE EVALUATE FOR POSSIBLE EXTENSOR MECHANISM INJURY. 

     A diagnostic radiology report dated April 5, 2013, reads:

Exam
ER FEMUR AP/LAT RIGHT

Reason for Exam
s/p revision ORIF R distal femur 

Report

HISTORY: Same as above.

COMPARISON: Femur radiographs dated 03/27/2013

TECHNIQUE: Four views of the right femur.

FINDINGS: There has been interval revision of the open
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reduction interval fixation of right distal femoral diaphysis
fracture.  There is interval improved alignment of the
fracture fragments as compared to the prior exam. The
orthopedic plate and screws appear to be in good position,
without evidence of fracture or loosening. A diffuse
osteopenia is again noted.  A subcutaneous drain is in place.
Skin staples overlie the surgical area.

IMPRESSION: STATUS POST REVISION OF OPEN REDUCTION INTERNAL
FIXATION OF RIGHT DISTAL FEMORAL DIAPHYSIS FRACTURE. IMPROVED
ALIGNMENT.  HARDWARE INTACT. 

     On April 5, 2013, the claimant underwent a second surgery to

his right knee, by Dr. Ahmadi:

PREOPERATIVE DIAGNOSIS:
1. Right distal femur nonunion.
2. Retained hardware, right distal femur.

POSTOPERATIVE DIAGNOSIS:
1. Right distal femur nonunion.
2. Retained hardware, right distal femur.

PROCEDURE:
1. Open reduction and internal fixation right distal femur
nonunion with iliac crest bone grafting.
2. Removal ofimplant [sic], depp, right distal femur plate.
3. Radiologic examination, femur, two views, right.

     A diagnostic radiology report dated April 17, 2013, 

demonstrates:

Exam
XR FEMUR AP/LAT RIGHT

Reason for Exam
FX FEMUR RIGHT

Report
COMPARISON: Right femur radiographs dated 04/05/2013 and
10/23/2012

TECHNIQUE: AP and lateral view radiographs of the right femur
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FINDINGS: Overlying splinting material limits evaluation of
fine bony detail.  Stable internal fixation of the previously
seen right femur distal diaphyseal transverse fracture.
Minimal interval callus formation is seen; fracture line still
evident. Fracture fragment alignment is stable from the
previous exam. No acute fractures or dislocations are
identified.  Persistent diffuse osteopenia.  Skin staples
again seen with interval removal of surgical drain.

IMPRESSION:

1.  PROGRESSED, BUT INCOMPLETE, HEALING OF THE DISTAL FEMORAL
DIAPHYSEAL FRACTURE. STABLE INTERNAL FIXATION WITHOUT HARDWARE
FAILURE OR LOOSENING.
2.  STABLE DIFFUSE OSTEOPENIA.

     In a outpatient note, Dr. Ahmadi wrote:
 

OUTPATIENT NOTE

HISTORY OF PRESENT ILLNESS: Mr. Geeslin is 12 days out from
open reduction internal fixation of the right distal femur
nonunion with iliac crest bone graft.

Today in clinic his pain is under control. He denies any
history of fever or chills. 

PHYSICAL EXAMINATION: his wound was clean and dry without any
sign of infection.  His leg was neurovascularly intact.

IMAGING: X-ray shows satisfactory position of the hardware
without any sign of failure of fixation.

ASSESSMENT/PLAN: Today we removed the staples and we applied
another splint for the patient and we are going to see him
back in the clinic in about 2 weeks for both radiographic and
clinical reassessment.

                           ADJUDICATION

A.  Jurisdiction

     Here, it is undisputed that the claimant sustained an injury

to his right knee, during a fall from a 12-foot ladder on October

23, 2012.  However, the respondents contend that the claimant was
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an independent contractor, and not an employee of TKL Construction.

    The determination of whether, at the time of an injury, an

individual was an independent contractor or an employee depends on

the facts of the case. Franklin v. Arkansas Kraft, Inc., 5 Ark.

App. 264, 635 S.W.2d 286 (1982). The resolution of whether an

individual is an independent contractor or an employee requires an

analysis of the factors related to the employer’s right to control

and of factors related to the relationship of the work to the

asserted employer’s business. 

    In making a determination, the Commission must look at the

factors outlined in D. B. Griffen Warehouse, Inc. v. Sanders, 336

Ark. 456, 986 S.W.2d 836 (1999) citing §220 of the Restatement

(Second) of Agency: 

1. the extent of control which, by the agreement,
the master may exercise over the details of
the work;

2. whether or not the one employed is engaged in
a distinct occupation or business;

3. the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or by
a specialist without supervision;

4. the skill required in the particular
occupation;

5. whether the employer or the workman supplies
the instrumentalities, tools, and the place of
work for the person doing the work;

6. the length of time for which the person is
employed;
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7. the method of payment, whether by the time or
by the job;

8. whether or not the work is a part of the
regular business of the employer;

9. whether or not the parties believe they are
creating the relation of master and servant;
and

10. whether the principal is or is not in
business.

     After weighing the evidence impartially and without giving 

the benefit of the doubt to either party, I find that the claimant

proved by a preponderance of the evidence that he was an employee

of TKL Construction, rather than an independent contractor.  The

facts establishing this finding are that the claimant performed

unskilled labor, that the claimant was paid by the hour($12

something hour per Mr. Long’s testimony); that either party could

terminate the employment relationship at any time without penalty

or liability; that the claimant did not work for anyone else during

this period of time; that the employer provided all the primary and

valuable tools,(cordless power tools,  sledgehammers, wheelbarrows,

Sawzalls, Dumptster, gloves, masks, and hard hats) needed to

perform the work; that Mr. Long instructed the claimant (directly

and/or indirectly) on what work needed to be performed each day and

primarily controlled most all aspects of the workday,(these things

were discussed each at the Mayflower diner before traveling to

Little Rock); that Mr. Long controlled the claimant’s arrival to
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and departure from the work site, and the claimant has never owned

his own construction business or held any licenses. Nor has the

claimant ever obtained a certificate of non-coverage; that the work

the claimant performed was an integral part of the regular business

of TKL(see full discussion above).  While I realize that Mr. Long

placed great emphasis on the fact that some of the primary tool

used on the demolition job belonged to his uncle, and that they

were left on the job-site by his uncle; however, the evidence

demonstrates that even if these tools belonged to Mr. Long’s uncle,

they were left on the job-site by his uncle for his benefit.

     With regard to the contract with Flintco, it was Mr. Long who

subcontracted with this company for the demolition job.  The

claimant and others could not enter the premises without being

escorted by Mr. Long.    

     Therefore, when I consider all of the evidence of record, 

I find that the claimant was an employee of TKL Construction rather

than an independent contractor, despite what Mr. Long may have

termed this employment relationship.  I realize that the claimant

received a Form 1099 for the work performed, however, the

aforementioned is not determinative of the employment relationship

of the parties.

     I am cognizant of the fact that the claimant used some 

of his personal small hand tools.  However, the evidence

demonstrates that the primary/valuable tools used on the job-site
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were provided by Mr. Long. 

     The next issue for determination is whether the respondent-

employer regularly employed three or more employees at the time of

the claimant’s injury.  

     The claimant must now prove by a preponderance of the 

evidence that the respondent-employer employed the requisite number

of employees to be covered by the Arkansas Workers’ Compensation

Act.  Specifically, an injured worker must prove that the employer

regularly employed three or more employees.  Ark. Code Ann. § 11-9-

102 (11)(A).   

   Here, the evidence demonstrates that at the time of the

claimant’s injury on October 23, 2012, at least fourteen other

workers, were performing work under identical circumstances as the

claimant.   Mr. Long’s testimony alone establishes this finding. In

addition to this, the claimant testified that at least three or

four other workers were regularly on the job site, performing the

same job duties that he performed.  All of these workers were paid

by Mr. Long.  Using the above factors previously cited, I find that

the preponderance of the evidence clearly demonstrates that all of

these men and the claimant were employees of TKL Construction.

Hence, the claimant has met his burden of proof that the employer

regularly employed three or more employees at the time of his

injury.  

     As a result, I find that the employer and employee in this
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case are subject to the provisions of the Arkansas Workers’

Compensation Act.

B.  Compensability

     The claimant contends that he sustained a compensable injury

to his right knee/leg when he fell from a 12 foot ladder while

removing duct work from a building from the respondent-employer, on

October 23, 2012.  Although the claimant sustained a cut to his

elbow during this fall, the claimant admitted that this injury has

healed.   

   "Compensable injury" means an accidental injury causing

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i).  A

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).

The claimant must prove by a preponderance of the evidence that he

sustained a compensable injury. Ark. Code Ann. § 11-9-102(4)

(E)(i).

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that the claimant has established by a preponderance of the

credible evidence each of the elements necessary to establish a
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compensable injury to right knee/leg caused by a specific incident

that occurred on October 23, 2012.  This injury occurred as a

result of a fall from a 12 foot ladder.  

     In this respect, the claimant gave a credible account of his

fall from a ladder while removing duct work from a building.  His

testimony is corroborated by the medical records.  In fact, during

the hearing, Mr. Long did not dispute the fact that the claimant

fell from a ladder while engaged in these work activities.

Nonetheless, following his compensable fall, the claimant was

transported to UAMS, where he received emergency medical treatment.

The claimant testified that he underwent surgery to his knee by Dr.

Ahmadi, on the day of his fall.  

    There are objective findings establishing an injury to the

claimant’s right knee, found in a CT scan performed on the day of

the accident, namely, “Severely comminuted, intra-articular

supracondylar fracture of right femur, with overriding of the

fracture fragments and posterior and lateral displacement of the

distal fracture fragments...” As fully described above, the

claimant underwent a second surgery, to his right knee by Dr.

Ahmadi on April 5, 2013.  The medical evidence shows that there was

an interval fracture of the hardware plate at the distal femur, as

well as re-fracture through the femur at that location(see full
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discussion above).     

    Therefore, based on all of the foregoing, I find that the

claimant has met his burden of proving by a preponderance of the

evidence that he sustained a compensable injury to his right

knee/leg, on October 23, 2012, during and in the course of his

employment with the respondent-employer.       

C.  Medical Benefits

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a). 

     In the instant matter, I find that the claimant proved by a

preponderance of the evidence that all the medical treatment of

record for his compensable injury was reasonable and necessary in

relation to the injury received by him on October 23, 2012. 

Specifically, all of the medical treatment of record for his

compensable right knee injury was geared toward evaluating,

diagnosing, and treating the claimant’s compensable injury pursuant

to Ark. Code Ann. § 11-9-508(a).  Therefore, respondents are liable

for all the treatment of record for the claimant’s compensable

injury.  

     At the time of the hearing, the claimant credibly testified
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that he continues with significant swelling of the right knee.  As

of the date of the hearing, the claimant used an immobilizer and

crutches to ambulate.  His testimony also demonstrates that he has

been directed not to bear weight on his right leg.  No evidence to

the contrary has been presented. Therefore, under these

circumstances, I find that the claimant proved his entitlement to

additional medical treatment for his right knee injury.      

C.  Temporary Total Disability Compensation 

     The claimant also contends that he is entitled to temporary 

total disability compensation from October 24, 2012, until a date

yet to be determined. 

     Here, the claimant’s injury is a scheduled injury.  An 

employee with a scheduled injury is to receive compensation for

temporary total disability during the healing period or until the

employee returns to work, whichever occurs first. Wheeler Constr.

Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001). 

     In the present matter, the claimant proved his entitlement to

temporary total disability from October 24, 2012, to a date yet to

be determined.  

     As previously noted above, the claimant underwent surgery to

his right knee on the day of the incident, under the care of Dr.

Ahmadi.  Specifically, the claimant was assessed with right distal

femur metaphyseal fracture with intra-articular extension(closed).

This surgery basically consisted of a plate and screw fixation.  On
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April 5, 2013, the claimant underwent a second surgery to his right

knee, by Dr. Ahmadi.  At that time, the claimant had a preoperative

diagnosis of “1.  Right distal femur nonunion.  2.  Retained

hardware, right distal femur.”  As a result, Dr. Ahmadi performed

“open reduction internal fixation of the right distal femur

nonunion with iliac crest bone graft.”  As of the date of the

hearing, although the claimant had been unable to travel to Little

Rock due financial restraints, he remained under the care of Dr.

Ahmadi/UAMS. The last medical report of April 17, 2013,

demonstrates that Dr. Ahmadi had removed the staples and applied

another splint.  At that time, Dr. Ahmadi instructed the claimant

to return back in the clinic for both radiographic and clinical

assessment. 

     Since his compensable incident, the claimant has had to wear

medically prescribed immobilizer that extended from his thigh down

to his shin area.  During the hearing, the claimant ambulated with

medically prescribed crutches.  I observed the claimant’s knee area

to be extremely swollen to the point of obvious deformity.  The

claimant testified that he has been instructed by his treating

physician not to do any weight bearing on his right leg.  His

testimony demonstrates that he has primarily performed laborious

work most of his adult life.  The claimant credibly testified that

he has been physically unable to return to work since the date of

his injury.  Therefore, the claimant has not worked since his
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compensable fall.      

     To summarize, the preponderance of the evidence shows that 

the claimant remained in his healing period beginning on the date

of the compensable injury, and continuing through the date of the

hearing.  In addition to this, beginning on the date his fall of

October 23, 2012, and continuing as of the date of the hearing, the

claimant has not returned to work.  

     Such evidence supports a finding that the claimant proved he

is entitled to temporary total disability compensation from October

24, 2012, and continuing to a date yet to be determined. 

D.  Attorney’s Fee

      The parties stipulated that this claim has been controverted

in its entirety.  Therefore, I thus find that the claimant’s

attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein to the claimant, pursuant to Ark.

Code Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer relationship existed at all  
    relevant times, including October 23, 2012.
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3.  The claimant’s average weekly wage at the time of his 
         compensable fall was $480.  His compensation rates are
         $320 and $240.  

4.  The preponderance of the evidence demonstrates that     
    the claimant was an employee of TKL Construction.   

5.  TKL Construction employed three or more employees  
         at the time of the claimant’s compensable incident. 
      

6.  The claimant met his burden of proof that he sustained
         a compensable right knee/leg injury. 

7.  The claimant proved by a preponderance of the      
    evidence his entitlement to all the medical 

         treatment of record pursuant to Ark. Code Ann. 
         § 11-9-508(a).  The claimant also proved his 
         entitlement to additional medical treatment for 
         his compensable knee injury of October 23, 2012. 

     8.  The claimant proved his entitlement to temporary        
         total disability compensation from October 24, 2012, 
         until a date yet to be determined.          

     9.  This claim has been controverted in its entirety.       
 
    10.  The claimant’s attorney is entitled to a controverted  
         attorney’s fee on all indemnity benefits awarded 
         herein, pursuant to Ark. Code Ann. § 11-9-715.

    11.  All issues not litigated herein are reserved under 
         the Arkansas Workers’ Compensation Act.          

                              AWARD
 
     The respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth in this

Opinion.  

     Maximum attorney fees are herein awarded to the claimant’s 

attorney on the controverted indemnity benefits, pursuant to Ark.

Code Ann. § 11-9-715.    
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      All benefits herein awarded which have heretofore accrued are

payable in lump sum without discount.  

     This award herein awarded shall bear the maximum legal 

interest rate until paid. 

     The claimant’s attorney is entitled to a 25% attorney’s fee 

on the indemnity benefits awarded herein, one-half of which is to

be paid by the claimant and one-half to be paid by the respondents

in accordance with Ark. Code Ann. § 11-9-715.   

     All issues not litigated herein are reserved under the 

Arkansas Workers’ Compensation Act.          

     IT IS SO ORDERED.

__________________________
         CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE

CH/as 
    
 


